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Election of Bar Commissioners 


In April, 1949, the term of office 
of the following Commissioners will 
expire : 


Gavin Cochran, 
Building, Louisville, 


Kentucky Home Life 
Ky. 

Joseph D. Harkins, Prestonsburg, Ky. 
Terry L. Hatchett, Glasgow, Ky. 
Bank of Commerce 
Ky. 
James F. Gordon, Madisonville, 


John L. Davis, 

Building, Lexington, 
Ky. 
George S. Wilson, Jr., Owensboro, 


Ky. 
Lorimer W. Scott, Newport, Ky. 


Under the rules and bylaws of this 
Association, nominating petitions for 
the above officers are required to be 
filed with the Secretary of this As- 


sociation during the month of Janu- 
ary. The election is held during the 
month of February and those Com- 
missioners who are elected will serve 
for a period of two years, commenc- 
ing in April, 1949. 

The Rules and Bylaws of this As- 
sociation provide that any lawyer may 
be nominated to the office of Bar Com- 
missioner by the written petition of 
twenty members in good standing of 
the State Bar. Any number of can- 
didates may be nominated on a single 
petition and any number of petitions 
may be filed, but all candidates named 
on a petition and all persons signing 
the petition must be residents of the 
same Appellate District. In order for 
a candidate’s name to go on a ballot 
in the 1949 election the petition 


nominating him must be filed with 
the Secretary of the State Bar As- 
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sociation, 713 Marion E. Taylor 
Building, Louisville 2, Kentucky, dur- 
ing the month of January, 1949. 

On February 1, 1949, the Canvass- 
ing Board of the Association will 
meet in the office of the Secretary 
and canvass the nominating petitions 
that have been filed, and certify to 
the Secretary the names of all per- 
sons who have been properly nomi- 
nated for the office. A ballot will be 
sent each lawyer in good standing in 
the Appellate District in which more 
than one person has been nominated 
and these ballots must be deposited in 
person or by mail with the Clerk of 
ihe Court of Appeals not later than 
midnight on February 28, 1949. The 
Canvassing Board will assemble on 
March 1 and canvass the ballots that 








have been cast and certify to the 
Clerk of the Court of Appeals the 
name of the candidate receiving the 
highest number of votes in each Ap- 
pellate District. 

In those districts where only one 
person is nominated no ballot is pre- 
pared and the election of that person 
is certified. 

Where ballots are required to be 
prepared they will be mailed in time 
to be received by you by or before 
February 15, 1949. Should you fail 
to receive a ballot where two or more 
persons have been nominated for the 
office of Commissioner, a ballot will 
be provided you upon written request 
made to the Secretary, 713 Marion 
E. Taylor Building, Louisville 2, 
Kentucky. 


October Meeting Board of Bar 
Commissioners 


The Board of Bar Commissioners 
met in Louisville, Kentucky, on Oc- 
tober 22, 1948, for the purpose of 
discussing the affairs of the associa- 
tion, to plan the 1949 annual meet- 
ing, and to consider and dispose of 
some pending complaints. 

Mr. Wilson, President of the as- 
sociation, reported that he had ap- 
pointed a 1949 Annual Meeting Pro- 
gram Committee with Edward A. 
Dodd, Louisville, chairman. That 
this committee had recommended a 
change in the type of program in 
order that the attending lawyers 
would be afforded an opportunity to 
participate in discussion. The com- 
mittee had recommended that the 
convention open on Wednesday morn- 
ing, April 6, and end Thursday night, 
April 7. The Louisville Bar Associa- 
tion had extended an invitation as 
host to a dinner-dance on the night 





of April 7. On motion duly made and 
seconded, the invitation of the Louis- 
ville Bar Association was accepted, 
and the board agreed that in planning 
the 1949 program an effort should be 
made to afford the attending members 
an opportunity for discussion. 
Several disciplinary matters were 
considered, and disposed of. 





Judge Thomas J. Knight of the 
Court of Appeals, Hon. Lawrence 
Grauman, president of the Louisville 
Bar Association, and Thomas Young, 
former vice-chairman of the War 
Labor Board in Cleveland, Ohio, were 
the principal speakers at a meeting of 
the Fifth Congressional District Con- 
ference of the State Bar Association 
at Covington, September 22. 
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Now that the election is over and 
he American people have exercised 
their most cherished right, the right to 
choose their own government, and 
have made a choice between the 
parties, and the candidates, we may all 
return to our normal pursuits and 
commence to heal the wounds caused 
by the excitement of the conflict. 

Those of us who voted with the 
winners have the satisfaction of the 
feeling that the great American public 
agreed with us, and pat ourselves on 
the back, with the mental comment 
that we knew we were right all the 
time. 

Those of us who voted for the de- 
feated can say to ourselves: “I 
thought I was right, but the great 
American public is far wiser than I 
am, and they have said I was wrong, 
so I admit I was wrong and bow to 
the will of the people.” 

We hold to the theory that the 
American public, properly informed, 
does not err. History proves the cor- 
rectness of this theory. Had the 
American people made many mistakes 
we could not be the world power we 
are today. Whether before the elec- 
tion we agreed or not, the American 
people have spoken, and no man can 
be as wise as the combined wisdom of 
fifty million free-thinking people. We 
must admit that the result is as it 
should have been. 

So may the winners not be brag- 
garts, and may the losers not be sore- 
heads; but may we all now pull to- 
gether to make this a still greater and 


freer country, devoted to the mainte- 
nance of peace among men, under the 
leadership chosen by the American 


people. 





The fellow who says he was not 
surprised at the outcome of the No- 
vember election is risking his reputa- 
tion for veracity. 





We noticed that the newspapers 
and radiocasters in speaking of the 
new English royal baby said, “He 
may some day be King of England.” 
We wondered why they did not say, 
“Barring an untimely death he will 
some day be King of England?” 
Did they mean to infer that when his 
time ‘came there would be no Eng- 
lish throne? Also we read in the 
news dispatches that the baby auto- 
matically went on the English payroll 
at $200,000 per year. If this is true, 
it is all right if the British want it 
that way. We think it an imposition 
on the American taxpayer from whom 
the British continue to borrow money. 





Senator Barkley proved himself a 
prophet when he said, “There will be 
some red-faced poll-takers the day 
after the election.” 





Our State Bar Association reaps 
one more honor as a result of last 
month’s national election. Alben W. 
Barkley, a member of our Association, 
next month becomes Vice-President of 
the United States. 
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The Journal again requests the 
lawyers of the state to be on the look- 
out for and to submit to it any pub- 
lishable article, such as might be of 
interest to lawyers of the state. We 
have plenty of material of little value, 
most of it from people seeking free 
advertising, but not near enough good 
articles with an educational or enter- 
tainment value. Won’t each of you 
members of the association make an 
effort to help your journal locate some 
of these, or even an anecdote with a 
legal or court room flavor. 





We are not advocating such a 
law, but just suggesting that maybe 
our government would be stronger, 
and it certainly would be more repre- 
sentative, if every eligible voter were 
required to cast his vote. In other 
words compel every citizen to take an 
interest in his government, and not 
permit anyone to sit complacently by 
and let his neighbors perform for him 
a duty which his citizenship imposes 
upon him. The penalty for not voting 
could be made sufficiently- light as to 
impose no great hardship on anyone 
and at the same time sufficiently 
severe to sting the slacker into a real- 
ization of his duty. Defenses for the 
offense of not voting could be pro- 
vided, to name a few: illness, lack 
of transportation, business inconven- 
ience, unavoidable absence, and such 
others as might reasonably appeal to 
the trial ccurt as being adequate for 
the neglect of the duty. Our govern- 
ment cannot be truly representative 
with only fifty per cent or less of the 
eligible voters participating in an elec- 
tion. 





In this issue of the Journal we pub- 
lish four kindred articles, to which 
we call attention. All are on the gen- 
eral subject of “Assessment of Prop- 
erty for Taxation,” but each deals 
with a separate phase of that subject. 
These articles have been prepared by 
members of the faculty of the Col- 


lege of Law, University of Kentucky. 
The author’s name is published with 
each article; yet the four authors to a 
certain extent collaborated in the prep- 
aration of the series. We believe that 
these articles will prove beneficial to 
the lawyer and the layman alike. 
We first thought of publishing the 
articles in four successive issues of 
the Journal; but after an exchange of 
telegrams with one of the authors, 
concluded that the better way was to 
publish all in one issue. In order to 
do this we have had to omit other 
valuable articles which we now hold 
for future issues. 


TT 


The Journal dutifully and regret- 
fully reports the following deaths in 
the profession heretofore unreported. 

E. S. Clark of Louisville at Cincin- 
nati, September 22. 

Charles H. Stoll, formerly of Lex- 
ington at Bristol, Virginia, Septem- 
ber 23. 

Cal L. Witten of Louisville at 
Louisville, September 27. 

John S. Fullerton of Ashland at 
Ashland, August 13. 

H. F. Green of Hodgenville a 
Hodgenville, September 12. 

Edward P. Kelly of Hawesville a 
Owensboro, September J1. 

W. D. Ashcraft of Brandenburg at 
Brandenburg, September 13. 

W. W. Reynolds of Pikeville at 
Pikeville, August 30. 

Hardin H. Herr of Louisville at 
Louisville, October 6. 

Lon Adams of Fulton at Fulton, 
September 28. 

William A. Minthan of Lexington 
at Lexington, September 30. 

W. G. Dearing of Louisville at 
Louisville, October 15. 

George S. Wilson of Owensboro at 
Owensboro, October 15. 

Hunter Wood of Hopkinsville at 
Hopkinsville, October 25. 

Albert C. Scheper of Covington at 
Covington, October 11. 


oo 


o 
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The Rights of G. I. Joe 


By ROBERT H. SMITH 


EDITOR’S NOTE: This article was prepared at the re- 


quest of the editor. 


Mr. Smith is a member of the Kentucky 


State Bar Association, but is now Department Service Director 
for the American Legion for the State of Ohio, with offices 
at 1373 Broad Street, Columbus 5, Ohio. 


A few decades ago, there were 
many lawyers who earned a com- 
fortable living as “pension attorneys.” 
Since the consolidation of federal 
agencies dealing with veterans into 
the Veterans Administration in 1930, 
these pension attorneys have almost 
disappeared, though at Twelfth and 
H Streets in Washington, D. C., there 
may still be seen a window sign, ad- 
vertising the services of a Pension 
Attorney. The increasing difficulty in 
obtaining recognition as an attorney 
to practice before VA, the dimunition 
of allowable fees, and the presence of 
representatives of veterans organiza- 
tions to prosecute claims have contrib- 
uted to the extinction of the pension 
attorney. Now, by mutual consent, the 
lawyer and the Veterans Administra- 
tion generally leave each other alone. 
However, the members of the legal 
profession are frequently called upon 
by veterans and their dependents for 
help with a claim for benefits from 
the Veterans Administration. While 
the business is economically unprofit- 
able, it is a public service with which 
the general practitioner should have 














ROBERT H. SMITH 


at least a nodding acquaintance. There 
are clients who are beneficiaries of the 
Veterans Administration, and to pro- 
tect their interests fully, some knowl- 
edge of the Veterans Administration 
and of the benefits accorded veterans 
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is necessary. A client may not know 
that upon proof of permanent and 
total disability he may be paid a pen- 
sion. Under certain conditions, his 
widow and minor children may be 
entitled to monthly benefit checks. 
These facts are valuable in planning 
the financial future of any veteran 
client. 


Organizations of veterans supply 
representation to veterans and act as 
the veterans’ advocate in practice be- 
fore VA. The VA has accredited 
4,082 representatives who represent 
veterans organizations, including the 
American Red Cross. The largest 
number of these accredited represen- 
tatives are those employed by the 
American Legion, 1,695, and second is 
the American Red Cross with 399. 
About 70 smaller groups make up the 
rest. The accredited representatives 
are employed full time by the organi- 
zations, and services to the claimant 
are free of charge, except that some 
of the smaller groups s¢rye only those 
who hold membership in the organiza- 
tion. These men and women serve 
the veteran by helping him complete 
claim forms, to secure the proper evi- 
dence for certain purposes, such as 
affidavits and copies of public records, 
pass along information regarding 
benefits, and plead the claim before 
VA rating boards, much as an at- 
torney would do in an equity case. 


Recently, a National Commander 
of the American Legion, in discussing 
the major aim of the organization, 
gave the following definition: ‘Re- 
habilitation is that work which will 
place the veteran in the same position, 
economically and in education, that 
he would have attained had his serv- 
ices not been required by the Govern- 
ment.” This objective is fair to the 
veteran and to the general public 
which pays the bill. Although all 
payments by the Veterans Administra- 
tion are legally gratuities (except for 
life insurance) and cannot be obtained 


hy ordinary legal action, benefits pay 

able by reason of service-incurred dis- 
abilities or death are by law termed 
“compensation” and benefits payable 
for disability or death not incurred in 
service are termed “pension.” These 
benefits, and others such as education, 
hospitalization, and preferences in 
civil service, replace to a greater or 
lesser degree the privileges and bene- 
fits of civilians which were lost to the 
veteran because of his service. All 
federal benefits for veterans are based 
on the premise that the veterans’ loss 
should be compensated. 


Our Federal laws granting benefits 
to veterans of the armed forces are 
probably the most complex of any 
which are carried out by a Federal 
Agency. Literally thousands of vari- 
ous laws fill volumes which are not 
properly codified anywhere. For ex- 
ample: Public Law 484, 73rd Con- 
gress, passed on June 28, 1934, forms 
the basis for pension benefits to de- 
pendents of veterans. It has been 
amended by the passage of eight sub- 
sequent acts, each of which changes a 
prior provision of law, until there is 
only one provision which has re- 
mained constant—the widow of a vet- 
eran is still not entitled to benefits if 
she marries again. Date of valid mar- 
riage, income limitations, and rates 
of payraent have changed several 
times. 


In addition to this mass of law, the 
Veterans Administration has compiled 
a 10,000 paragraph set of “Regula 
tions and Procedure” which interpret 
the law and detail its administration 
These regulations actually become a 
part of the law after they have been 
issued for one year, and add to the 
tremendous job lying before anyone 
who wishes to attempt a full under- 
standing of veterans legislation. 


There is little need for the practic- 
ing attorney to acquire a detailed 
knowledge of these laws and regula- 
tions, and this article therefore pre- 
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sents only a thumbnail sketch of vet- 
erans’ benefits. An attorney who 
wishes a more complete analysis of 
benefits may obtain House Document 
No. 745, 80th Congress, 2nd Session 
from the district Congressman or 
from the Government Printing Office 
in Washington (35 cents). 


A study of veterans’ benefits must 
begin with the administering agency. 


There are 209,000 employees in the 
Veterans Administration who operate 
the Central Office in Washington, 13 
branch offices, 70 regional offices, 85 
subregional offices, and 475 contact 
offices. There are 135 hospitals in 
operation, 12 of which are for dom- 
iciliary care of veterans. The Con- 
gress has appropriated $5,125 million 
to run this vast enterprise during 
fiscal 1949. This sum represents a 
smaller share of the total federal 
budget than was spent for veterans 
in any year from 1915 to 1933 and 
as an average is smaller than any year 


since 1898. 


The Veterans Administration is 
unique among federal administrative 
agencies not only because it deals with 
veterans, but also because of its meth- 
ods of adjudication of claims. The 
qualifications set up by law and by 
regulation are applied to each claim, 
and a case is never used as a prec- 
edent. There is no “case law” in 
the Veterans Administration, except 
that cases may occasionally require an 
“Administrator’s Decision” which is 
then referred to by number, and not 
in the name of the claimant. Each 
case is adjudicated by the application 
of the facts presented therein to the 
proper laws and regulations. 


Claims are adjudicated in VA by 
a three-man “rating board.” One of 
the members is a medical man, one a 
legal expert, and one an occupational 
member. Between them, they deter- 
mine the nature and extent of the 
disability, the legal entitlement, and 


the occupational handicap of the claim- 
ant, and make awards based on the 
laws and regulations, applying the VA 
“rating schedule” to determine the 
amount of the award. This rating 
schedule assigns a percentage dis- 
ability to specific physical or mental 
handicaps, in multiples of 10, depend- 
ing upon the severity of the handi- 
cap. The rating schedule, as far as is 
practically possible, represents the 
handicap caused to the average in- 
dividual by a specific condition. For 
example, the percentage assigned for 
the amputation of the index and mid- 
dle finger of the major (most used) 
hand is 40 per cent. If a veteran with 
such a disability were a musician, a 
stenographer, or an industrial as- 
sembler, his means of earning a living 
would be totally lost. In other oc- 
cupations, the disability would be of 
less consequence in employment. 
Therefore, an average, 40 per cent, is 
given as percentage disability, The 
claimant is informed of the decision 
of the board, and told of his right to 
appeal to the Administrator if he is 
dissatisfied. The decision of the board 
is final to the claimant unless reversed 
by the Board of Veterans Appeals or 
unless the veteran submits new and 
material evidence which is of sufficient 
weight to overcome the previous de- 
cision. The VA retains the right to 
re-examine the claimant at any time 
and to review the decision reached 
initially. Changes in the law, in med- 
ical knowledge, and changes in the 
veteran’s condition often require ad- 
justment of the award and re-exami- 
nation of the claimant. The veteran 
must submit to examination at any 
time requested by VA, or lose the 
benefit sought. 


The larger part of the federal ex- 
penditure for veterans is paid for the 
education and retraining of former 
servicemen and women. Next in 
amount is the payment of compensa- 
tion—some 2,282,000 veterans are be- 
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ing paid an average of $35 monthly 
for service-connected conditions, a 
total of nearly a billion dollars a year. 
The next largest item is the payment 
of compensation and pension to the 
dependents of about 605,000 deceased 
veterans—including a few who are 
dependents of veterans who had serv- 
ice in the Mexican war, a war which 
ended May 30, 1848. (The last bene- 
ficiary of the war of 1812 died in 
1946, 130 years after the end of the 
war in 1815.) Other major expenses 
are the maintenance and staffing of 
VA’s 135 hospitals, administrative 
costs, pension payments and payment 
of retirement pay to retired officers 
of the armed forces. 


A matter in which an attorney is 
frequently consulted, but which lies 
outside the jurisdiction of the VA, is 
the securing of a discharge review. 
During the rush of the war it was 
inevitable that some service men and 
women were given unmerited dis- 
honorable and other than honorable 
discharges. These are the yellow and 
blue discharges given for various 
reasons by the service departments. 
No VA benefits are payable to those 
veterans who hold a yellow or dis- 
honorable discharge, and benefits are 
payable on blue, ordinary, or other 
than honorable discharges in the dis- 
cretion of the VA. It must be held 
that the discharge was given under 
“conditions other than dishonorable” 
for VA to make payment of any bene- 
fit to veterans holding these dis- 
charges. The G.I. Bill provided 
authority for review and remission 
of discharges other than those given 
by a sentence of a general court 
martial The boards set up for 
this purpose are Discharge Review 
Boards. They may be contacted 
through the proper service secretary. 
Public Law 601, 79th Congress, pro- 
vided for review of discharges given 
by reason of general court martial 
(dishonorable). These are “Boards 


of Correction of Military Records.” 
Attorneys may represent clients be- 
fore any of these boards, but ordi- 
narily it will be found more practical 
to authorize representation by one 
of the veterans organizations. The 
American Legion maintains a staff of 
experts on military law at Washing- 
ton to represent petitioners for change 
in discharge. 

“Retirement Review” Boards are 
available for review or appeal from 
the decision of an officers’ retirement 
board. Former commissioned officers 
of the armed forces, who believe they 
are entitled to retirement pay for dis- 
ability incurred on active duty, but 
who were denied retirement by a reg- 
ularly convened board, may be granted 
a review of the proceedings of the 
board denying retirement. As in the 
case of discharge review, the ap- 
plicant may be represented at Wash- 
ington by an attorney or by a repre- 
sentative of a veterans organization. 
Application for review may be ob- 
tained from the proper service sec- 
retary. In these cases, the officer 
must prove three points: he must 
show that his incapacity was incurred 
in or aggravated by (Navy does not 
recognize aggravation) his active duty 
as a commissioned officer, that he is 
incapacitated for further active duty, 
and that the incapacity is permanent. 

In the event a former officer did not 
meet a retireraent board before leav- 
ing the service, the petitioner may 
submit a request for such a board to 
the proper service secretary, The re- 
quest must be accompanied by evi- 
dence to show that the petitioner 
should have been granted a retire- 
ment board prior to his separation. 
Such evidence may consist of medical 
statements relating to the physical 
condition of the applicant since his 
service, his employability, and a per- 
sonal affidavit as to the cause of the 
incapacity. 

To get a quick iook at the benefits 
granted to veterans of War II, let’s 
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take two notorious G.I. characters, 
Willie and Joe, through the hurdles. 
Willie was fortunate enough to get 
through his war service without a 
scratch, but Joe was hit by a shell 
burst at Anzio, from which he re- 
covered and went back to duty, and 
later was in a jeep accident which re- 
sulted in the amputation of a foot. 
When Willie was discharged, he 
could have had his prewar job back, 
but he decided to go to college in- 
stead. Since he had three years hon- 
orable service, he found that he was 
entitled to go to college for four years, 
with the VA paying for books and 
tuition and giving him a monthly sub- 
sistence allowance of $75. This iooked 
like too good a chance to miss, so he 
got a certificate of eligibility and 
started to school. A couple of months 
later, Willie was crossing an intersec- 
tion and was hit by a truck. A doctor 
called the nearest VA hospital and ob- 
tained admission for Willie as an 
emergency. While he was in the hos- 
pital, Willie found that first priority 
for hospitalization was given to emer- 
gency cases like his, second priority 
was given to veterans whose injuries 
or diseases were incurred in service 
and third to those veterans who needed 
treatment for any condition, but who 
were unable to pay for private hos- 
pitalization. Willie was soon back on 
his feet and returned to school. A 
few months later Willie was married. 
He found that his subsistence allow- 
ance was increased to $105 when he 
submitted a certified copy of the pub- 
lic record of his marriage. With the 
added responsibility, Willie reinstated 
his lapsed National Service Life In- 
surance. Although he only had a 
$5,000 policy in service, he discovered 
that he could now take out a policy 
in any amount up to $10,000 after 
passing a physical examination. He 
found that the policy could be turned 
into a permanent plan of insurance 
with cash and loan value, and that he 
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could name anyone as beneficiary. He 
discovered that although it is the 
cheapest insurance available, it pro- 
vides waiver of premiums on proof 
of total disability, and with payment 
of a small additional premium, a total 
disability rider can be added which 
pays $5 per thousand per month while 
the total disability ex:sts. 

As soon as Joe hit the separation 
center, he filed a claim for disability 
compensation with VA. His claim was 
adjudicated on records obtained from 
the Army, and VA made an award 
paying Joe for a 40 per cent disability 
for the amputation of one foot, and 
the statutory award of $42 given to 
those who have lost the use of a foot, 
a hand, or an eye. Since the total 
disability payment is now $138, Joe 
received 40 per cent of that amount, 
$55.20, plus the statutory award of 
$42, a total of $97.20 monthly. The 
shell wound was held to be not dis- 
abling at the time of discharge, but 
for the record, Joe was given a “O%”’ 
service connection. 

Joe was given an artificial leg be- 
fore he left service, and as soon as 
he was discharged, the VA had an- 
other made for him, so that he could 
use the first as a spare. He also re- 
ceived the prosthetic service card 
which is given to all wearers of arti- 
ficial appliances (including those who 
wear hearing aids). With this card 
he can go into any limb shop in the 
country and get repairs to his arti- 
ficial leg, without prior approval by 
VA. He was also awarded an auto- 
mobile costing less than $1,600 at gov- 
ernment expense, because of loss of 
use of one foot. 

Having a_ service-connected dis- 
ability, Joe had a vocational handicap 
which entitled him to vocational train- 
ing from VA for any period necessary 
for his rehabilitation, regardless of 
the length of his service. On applica- 
tion for training, Joe was given apti- 
tude tests and received individual ad- 
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vice as to the best course for him to 
pursue. Joe had excelled in mathe- 
matics and chemistry in high school, 
and VA found that his aptitudes were 
in those lines. A course of chemical 
engineering was mapped out for Joe 
which even includes some practical 
training in a local chemical manu- 
facturing concern. Joe found that the 
VA would bear the entire cost of the 
course, that as a married man he 
would receive subsistence allowance 
of $105 a month during his training 
period in addition to his compensa- 
tion, a total of $202.20 monthly. 


After Joe had been in school a few 
months, his old shell wound of the 
back and thigh began to bother him. 
He applied for out-patient treatment 
from VA and went to a local physician 
for treatment at VA expense. The 
VA rating board was notified of this, 
and Joe submitted a statement of his 
own regarding the trouble and the 
result was a rerating in his compensa- 
tion claim. It was found that the pain- 
ful scar and muscle damage warranted 
an additional percentage disability 
finding of 20 per cent. In combining 
these two ratings, VA uses a table 
that is based on residual ability. Joe’s 
40 per cent disability left him with 
60 per cent residual ability. There- 
fore, the combination of the 40 and 20 
per cent of the 60 per cent residual 
ability is 50 per cent, and Joe was 
awarded an additional $13.80 monthly. 

Both Willie and Joe had dental 
work done during their military serv- 
ice, and both found that upon proper 
application—all benefits must be ap- 
plied for—the VA would authorize 
the repair of those teeth which became 
defective during their service or with- 
in one year thereafter. This one year 
is called a “presumptive period” and 
applies only to certain specified con- 
stitutional, chronic diseases, For ex- 
ample, if Willie develops diabetes, a 
malignant tumor or other chronic 
disease named in VA regulations with- 


in this presumptive period, VA will 
award service connection on the 
premise that the incubation period of 
the disease began more than a year 
before the disease became disabling. 
The disabilities which Joe has are 
called “direct” service connected dis- 
abilities. It is always necessary for 
the claimant to show that the dis- 
abilities were incurred in service. In 
Joe’s case the evidence was obtained 
from official service records by VA. 
In other cases we find that no service 
record was made, and it is necessary 
to prove service-incurrence of a dis- 
ease or injury by the affidavits of com- 
rades-in-arms. Generally, service con- 
nection may be awarded for any dis- 
ease or injury suffered while the vet- 
eran was serving honorably. For ex- 
ample, if Willie had accidentally in- 
jured himself while hunting during an 
authorized furlough, any resulting 
permanent disability may be service 
connected. If such an injury occurred 
during an AWOL it would be termed 
a result of the veteran’s own mis- 
conduct and no compensation would 
be payable. 


When Willie and Joe leave school 
they will probably want to buy a home. 
The loan guaranty provided in the 
G.I. Bill will help them borrow the 
money. The loan may also be used 
to buy a farm or to improve a home 
or farm, and to buy a business. VA 
does not lend the money, but guar- 
antees the lender against loss up to 
50 per cent of the loan, with a maxi- 
mum guarantee of $4,000 on real 
estate and $2,000 on non-real estate 
loans. In addition, VA pays to the 
lender, for credit to the veteran’s loan 
account, a sum equal to 4 per cent 
of the guaranteed portion of the loan. 


If either of these two are unem- 
ployed after they have finished their 
training, they may claim “readjust- 
ment allowance” of $20 a week for a 
period of not longer than a year. If 
self-employed, earning less than $100 
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per month, they will be entitled to re- 
ceive the difference between their net 
earnings and $100. This privilege may 
be claimed until July 29, 1949, or two 
years after discharge, but not later 
than July 29, 1952. 


Should Willie become totally and 
permanently disabled, unable to fol- 
low gainful employment, and have an 
income of less than $1,000 if single or 
$2,500 if married or has a minor 
child, he will be entitled to disability 
pension. Joe might be entitled too, 
but since his compensation will un- 
doubtedly be greater, he will not apply 
for pension. The disability must be 
of a permanent nature and must not 
be a result of the veteran’s misconduct 
—such as venereal disease. The 
monthly rate of compensation is $60, 
increased to $72 after ten years or 
when Willie reaches the age of 65. 


These two have friends, who be- 
cause of particular disabilities are en- 
titled to other benefits. A paraplegic 
veteran—one paralyzed from the 
waist down—is entitled to govern- 
ment help in purchasing a home. One- 
half the cost of a specially equipped 
house, not exceeding $10,000, will be 
awarded. Plans for the houses in- 
clude ramps, wide doorways and bars 
for wheel-chair living. Blinded vet- 
erans are entitled to seeing-eye dogs, 
Braille equipment, typewriters, radios, 
and other equipment for use in a 
sightless world. Even in cases of 
non-service connected blindness, a 
seeing-eye dog may be furnished a 
veteran who has some other service 
connected condition. Veterans rated 
at 60 per cent or more are entitled to 
additional allowances of compensa- 
tion for dependents. 


Certain severe disabilities warrant 
statutory awards which range up to 
$360. A veteran who has lost the use 
of both legs below the knee as the 
result of war service is entitled to a 
monthly payment of $240, if both were 
lost above the knee, $282. 


Willie is entitled to a_ five-point 
preference in federal Civil Service ex- 
aminations; Joe, as a disabled vet- 
eran, is entitled to a ten-point prefer- 
ence. In Joe’s case the preference 
would extend to his wife if he is no 
longer able to hold the job in Civil 
Service for which he is fitted but for 
his disability. Veteran preference is 
generally followed in state Civil Serv- 
ice, as well. 

As a compensation to survivors for 
the estate which otherwise might have 
been built, Congress has provided 
“death compensation” for Joe’s widow 
and children, should Joe’s service-con- 
nected disability cause his death. Sup- 
pose Joe’s scars broke open, became 
gangrenous and resulted in his death. 
His widow would be entitled to $75 
monthly until she remarried or died. 
The sum of $25 is provided for the 
first child—and remarriage of the 
widow or adoption of the child will 
not affect the child’s right to this 
compensation. Joe’s parents, if de- 
pendent upon him, are also entitled 
to compensation in the event of his 
service connected death. The payment 
for two dependent parents now is $70, 


for one, $60. 


Should Joe’s death not be due to 
his service connected conditions, his 
widow and children will still be en- 
titled to pension, because he has a dis- 
abling service connected condition. 
This pension is payable only to the 
widow and minor children, not to 
parents, and amounts to $42 monthly 
for a widow, $54 for a widow and 


one child. 


At Willie’s death, no compensation 
or pension is payable to dependents, 
since he has not established any serv- 
ice connected disability. Of course, 
service connection can be established 
after the veteran’s death, if sufficient 
evidence can be obtained. (The rule 
for War I veterans’ dependents dif- 
fers, as we will see). 
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(ther benefits accrue to Willie and 
Joe at their death. [Either is entitled 
to burial in a National Cemetery, a 
headstone from the (Quartermaster 
General and a flag which can be ob- 
iained at any post office. A burial al- 
lowance of $150 is payable to the per- 
son who bore the expense of the 
funeral. 

Except for benefits provided by the 
G.I. Bill—education, readjustment al- 
lowance, loan guaranty—the War I 
veteran’s privileges are similar to 
those accorded War II veterans. 
Rates of pension and compensation to 
veterans and their surviving de- 
pendents are the same. A significant 
difference is that the widow of a War 
| veteran is entitled to pension, re- 
gardless of whether her husband had 
a service connected disability at the 
time of death, provided she has no 
income exceeding $1,000 (or $2,500 
if she has minor children). Privileges 
of hospitalization, out-patient treat- 
ment for service connected conditions 
and prosthetic appliances are identical. 

Methods of service connection differ 
somewhat in War I cases. The pre- 
sumptive period for service connection 
of certain neuropsychiatric diseases, 
encephalitis lethargica, and tubercu- 
losis was extended to January 1, 1925, 
by legislation, though only 75 per cent 
of the full service connected award 
may be paid for such presumptive 
service connection. Awards for ar- 
rested tuberculosis and loss of procre- 
ative power are available to War I 
veterans only because of specific 
statutes. 

The War I veteran purchased a dif- 
ferent type of life insurance—U. S. 
Government Life Insurance, which 
has one important advantage over the 
War II N.S.L.I. The U.S.G.L.I. be- 
came payable to the veteran himself 
in monthly installments in the event 
of total disability. This feature re- 
duced the face value of the insurance, 
however, which is not true of the 
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War II “disability rider” which may 
be purchased on any policy at extra 
premium. 

Veterans preference, paraplegic 
homes, burial benefits, and domiciliary 
care are provided for War I and II 
veterans alike. 

The rehabilitation of former service 
men and women has been the major 
objective of the American Legion 
since its founding in 1919. Our pres- 
ent program of veterans’ benefits has 
been developed over the past thirty 
years not only by the Legion, or by 
the Congress, but by the whole people. 
It is a work of which all of us, vet- 
erans or not, may take pride in carry- 
ing on. 

In his second inaugural address, 
Abraham Lincoln put it this way— 
“With malice toward none, with 
charity for all, with firmness in the 
right, as God gives us to see the right, 
let us strive on to finish the work 
we are in, to bind up the nation’s 
wounds, to care for him who shall 
have borne the battle and for his 
widow and orphans, to do all which 
may achieve and cherish a just and 
a lasting peace among ourselves and 
with all nations.” 
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Election bet winner to election bet 
loser : 

“Where to, my friend?” 

“To the express office.” 

“What takes you there?” 

“T want to express my opinion.” 
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Restoration of the Inns of Court 


By SAMUEL M. ROSENSTEIN 
Assistant Editor 


Great moral landmarks of the law 
have been shaken to their foundations 
at the hands of pragmatists and at the 
hands of the advocates of change in 
any form so long as it is change. If 
we have faith that the law is an in- 
strument of reason and of justice and 
not of mere force or convenience, if 
we believe as we recite in the Pre- 
amble to the Constitution of Kentucky 
that we are “grateful to Almighty God 
for the civil, political, and religious 
liberties we enjoy,” then no better op- 
portunity to attest that faith can be 
afforded to the world than in the re- 
building of the Inns of Court, the 
temples of our common law and our 
common heritage, 

Gray’s Inn Hall, the Temple 
Church, and the Middle Temple Hall 
were practically destroyed, and Lin- 
coln’s Inn has been damaged although 
not completely wrecked. An editorial 
in the October number of the Ameri- 
can Bar Association Journal (Vol. 
34, 917) deserves to be quoted here: 


“The Inns should not be considered 
nationally because of their site nor 
their restoration as a gratuity to Eng- 
land or merely as a token to our be- 
leaguered brethren of the British Bar. 
The Inns are the shrine of our pro- 
fession ; they are the source of Anglo- 
American jurisprudence, the very 
cradle of our way of life. Liberty and 
rights of self-government according to 
law were not born with the American 
Declaration of Independence; consti- 
tutionalism antedated our Constitu- 
tion; the privileges and immunities of 
our Bill of Rights were the common 
inheritance of Englishmen before they 
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became the first ten Amendments to 
our Constitution. The fundamental 
principles upon which all our freedoms 
are based were formed and molded 
into rules of law by men trained in the 
Inns of Court. We cannot hark back 
too often to these origins and the 
spirit which then came into being. 

“The American Revolution was but 
the continuation in the colonies of the 
movement against tyranny, which we 
now Call arbitrary power or totalitar- 
ianism, that had been carried to suc- 
cess in England. The establishment of 
an independent nation in America was 
not so much a revolution as it was the 
extension of that evolution of racial 
convictions which had been developing 
in England for centuries, and which 
had been given juridical statement by 
men of the Inns of Court. The rights 
for which the colonists fought, let us 
never forget, were championed in 
England by Edmund Burke, Robert 
Walpole, Charles James Fox, William 
Pitt, and others. And five of the sign- 
ers of the Declaration of Incepend- 
ence, five of the representatives who 
adopted the Articles of Confederation, 
and five of the framers of our Con- 
stitution, had all been members of the 
Inns of Court 

“A common devotion to the rule 
of law as opposed to arbitrary will 
has united England and America 
and all English-speaking people 
whenever their way of life has been 
assailed by despotism, whether the 
despotism of royalists, dictators, 
Nazis, Fascists, or Communists. 
That doctrine of the supremacy of 
law and its implementation came to 
us all from a common source 











18 KENTUCKY STATE BAR JOURNAL 





through the historic Inns—brought 
into existence by three causes: 


“1. Magna Charta had separated 
the great Court of Common Pleas 
from the King’s person and retinue 
and had given it a permanent place at 
Westminster Hall; 


“2. The King had prohibited the 
holding of law schools in London ; and 


“3. The Pope had forbidden the 
clergy to teach the common law. 


“The independence of the bishops 
and barons had been attributed to their 
familiarity with the law. But the 
royal and papal attempts to suppress 
that devotion to law led only to its 
greater concentration. The men of the 
law—judges, sergeants, and students— 
took up their abode in the vicinity of 
Westminster. Banished from London 
and denied the assistance of clergy as 
teachers, the profession established its 
own community east of the city and 
adjacent to the site of the Court. The 
judges, sergeants, teachers and stu- 
dents lived together and found lodg- 
ment in the manor houses of the Earl 
of Lincoln and of the Baron Grey 
de Wilton, which became Lincoln’s 
Inn and Gray’s Inn. They also took 
over the quarters and churches of the 
Knights Templars which became Mid- 
dle Temple and Inner Temple. These 
four great Inns and some lesser houses 
came to be what Blackstone recognized 
as ‘our judicial university.’ 

“It was due to the efforts of men 
of the Christian church that civil order 
was superimposed upon the feudal an- 
archy of the Dark Ages. Men of the 
church were the only educated men. 
In them the influence of classical 
humanism and Christian ethic met, 
and they examined the philosophy of 
law and the theory of state in the light 
of the teaching of a universal church. 
For hundreds of years the chief minis- 
ters of state and justiciars were 
bishops, deacons, or priests. Brac- 
ton, who wrote the first great work 


on English law, was a priest who had 
served for twenty years as a judge. 
It is significant that it was from that 
source that Coke quoted when he told 
James that the King was under God 
and the law. 


“Has it come to pass in America 
and in our profession that these things 
have only an historical interest and 
are a matter to which we can be in- 
different? The thing that is challenged 
today, and has been challenged for 
the last twenty-five years, is the con- 
cept and philosophy of law which was 
first conceived by classical philoso- 
phers, given political expression by 
Roman jurisconsults, and then actu- 
ally implemented by the bishop-priest 
justiciars. It became the very spirit 
of Anglo-American institutions and 
and was woven into the fabric of our 
jurisprudence by the men who gained 
their devotion and spirit from associa- 
tion in the Inns of Court. The thing 
that is needed in this country above 
everything else is a revival of the 
professional spirit. Without a body 
of men consecrated to the supremacy 
of law, this country cannot preserve its 
own institutions and will not be able 
to meet the responsibility which fate 
has imposed upon it. We should 
never forget that when the teaching 
and practice of the law became 
divorced from church and crown it 
was entrusted to a profession which 
had been impressed by the highest 
ideals of the law and disciplined in 
a strict devotion to ideals of inde- 
pendence, security of tenure, and spe- 
cial training for their calling. Other- 
wise the theory of government sub- 
ject to and limited by law could never 
have been put into practice. 


“Today men talk glibly of democ- 
racy, liberty, rights with strange pre- 
fixes—will-o’-the-wisp words which 
they relate to nothing fundamental 
and may mislead us into bogs of con- 
fusion and sloughs of despair. The 


(Continued on page 47) 
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Of Assessors and Assessment Districts— 
Legality of Proposed Improvements 


By PAUL OBERST 


EDITOR’S NOTE: 


Mr. Oberst is a Professor of Law 


at the University of Kentucky College of Law and a member 
of the Kentucky and Missouri bars. He holds A.B., LL.B., and 


LL.M. degrees. 


Everyone is agreed that assessment 
has been neither thorough-going nor 
fair in many Kentucky cities and 
counties, and that such poor assess- 
ment is usually the result of assessors 
who are poorly qualified, poorly 
trained, or poorly equipped. Not 
everyone realizes, however, that this 
situation is an almost inevitable result 
of too numerous—and hence too small 
—assessment districts, which cannot 
support qualified men with proper 
training, assistance, and equipment. 
When a district does have a qualified 
assessor under present conditions it 
often has a better man than it de- 
serves, and one who can find better 
opportunities elsewhere. Training 
assessors, however desirable it may 
be, affords no permanent relief. To 
improve the quality of assessments 
and assessors, we must get at the root 
of the problem. What Kentucky 
needs is adequate assessment districts 
capable of supporting scientific and 
fair assessment by qualified assessors. 

The National Association of As- 
sessing Officers, after extended study, 
recommended 10,000 population and 
an assessed valuation of $10,000,000 
as the minimum requirements of an 
assessment district. A study made in 
1941 by Dr. J. W. Martin and Glenn 
Morrow of the Bureau of Business 
Research of the University of Ken- 


tucky showed that at that time only 
seven cities and thirty-five counties in 
Kentucky met these minimum require 
ments. We are clearly faced, then, 
with the problem of providing for 
assessment districts fewer in number 
and larger in population and property 
resources than we now have. Four 
lines of approach to the problem im- 
mediately suggest themselves : 

A. Combining counties into 
assessment districts ; 


larger 


B. Eliminating overlapping city and 
county assessment districts ; 

C. Providing for state assessment of 
special classes of property; 

D. Constituting the state as the assess- 
ment district for all property, 


Assuming that one or more of these 
plans is found desirable, it is the pur- 
pose of this article to consider the 
legal problems involved in their adop- 
tion, with special emphasis on restric- 
tions of the Kentucky Constitution. 


A. Combining counties into larger 


assessment districts. 


The first question to be considered 
is whether the 120 counties could be 
combined into fewer and larger as- 
sessment districts under the present 
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Constitution. The office of county 
assessor was established by Section 
99 of the Constitution. Constitution 
Section 104, however, provides: 


“The General Assembly may abol- 
ish the office of assessor and provide 
that the assessment of property shall 
be made by other officers; but it 
shall have the power to re-establish 
the office of assessor and prescribe his 
duties. No person shall be eligible to 
the office of assessor two consecutive 
terms.” 


A reading of the Debates of the 
Constitutional Convention of 1890 
shows that this section was introduced 
not so much for the purpose of per- 
mitting consolidation of the counties 
for assessment purposes, but to pla- 
cate those who wished to further 
subdivide them and to require the 
assessment to be made, as an adminis- 
trative sideline, by justices of the 
peace in their respective districts! 
Wiser men saw that assessments by 
justices of the peace would*not only 
cost more, but would be a serious 
threat to the revenue. Said one dele- 
gate: “The closer you bring a man 
who assesses the value of property to 
the people for whom he assesses, the 
lower you get the valuation. That is 
a law as unerring as the law of 
gravity. . .” This counsel prevailed 
and the section as proposed by the 
committee was adopted. 

Whatever the reason for the power 
given the legislature by Section 104 
of the Constitution, it was exercised 
by the legislature in 1918 to abolish 
the office of county assessor and to 
establish in its place the office of 
county tax commissioner. (KRS 
132.370 and 132.380.) The tax com- 
missioner is also elected, serves four 
years, and has county-wide jurisdic- 
tion, but establishment of the office 
enabled the legislature to prescribe 
additional qualifications, state super- 


vision, and avoid the constitutional 
ineligibility of the assessor for re- 
election. The validity of this act has 
never been directly attacked, and it is 
indirectly supported by the decisions 
of the Court of Appeals in Talbott v. 
Burke, 287 Ky. 187 (1941), and 
Burke v. Dept. of Revenue, 293 Ky. 
281 (1943), which assume the validity 
of the statutes setting up the office 
of county tax commissioner. 

It is submitted that the legislature 
is free to go much further than it 
did in setting up the office of county 
tax commissioner. In the absence of 
any constitutiona! limitation on the 
legislature’s right to abolish the office 
of assessor and provide for assess- 
ment “by other officers” the legislature 
would also be free to combine coun- 
ties into larger assessment districts 
and provide for district assessing 
officers. The Bureau of Business Re- 
search has proposed that the legisla- 
ture divide the state into tentative as- 
sessment districts homogeneous in 
character. A concrete plan was sug- 
gested which reduced the number of 
districts from 120 to 59 and took into 
account “amount and similarity of 
property, accessibility, communication 
facilities, population, and social and 
political customs.” It was suggested 
that the actual consolidation of any 
district should depend upon a refer- 
endum after which a “district ap- 
praiser” would be elected to perform 
most of the functions now exercised 
by the county tax commissioner. As 
an example, in the western part of the 
state the plan called for a proposal 
that Hickman-Fulton-Carlisle, Bal- 
lard-McCracken, Marshall-Calloway, 
and Graves (alone) comprise four “as- 
sessment districts” within the First 
“Review District.” It was suggested 
that the district assessing officer be 
called a “district appraiser” lest the 
courts interpret the act as a restoration 
of the office of county assessor. 

One objection to the proposed plan 
may be its failure to follow any ac- 
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epted political subdivisions now ex- 
isting. However, there are existing 
intermediate groupings of counties 
which might serve as a basis for di- 
vision, e.g., the nine congressional dis- 
ricts; the seven appellate districts; 
the thirty-eight senatorial districts ; or 
the forty judicial districts. The first 
wo groupings are probably too large 
for assessment purposes but the third, 
with thirty-four units (after combin- 
ing the five Jefferson districts) with 
i population of 56,809 to 93,139, or 
the forty judicial districts of about the 
same size would be suitable. They 
are larger than the minimum size for 
assessment districts, but by no means 
as large as the optimum for efficient 
assessment. The great advantage of 
using judicial districts over artificially 
formed “assessment districts” is that 
they are fairly stable, functioning 
political units with two officials—the 
circuit judge and commonwealth at- 
torney—of considerable standing and 
importance in local government. Also, 
the circuit judge is a part of the as- 
sessment picture by way of judicial 
review. 


B. Elimination of overlapping coun- 
ty and city assessments. 


Undesirable as it is to have the 
small county as an assessment dis- 
trict, it becomes worse when there is 
a second assessor within the county 
separately assessing city property for 
city taxes. It is clear that one of 
these overlapping assessments should 
be eliminated and it is not too difficult 
to decide which one. The 1941 Survey 
of the Bureau of Business Research 
showed that only seven Kentucky 
cities had sufficient persons and prop- 
erty to meet even the minimum stand- 
ards of an assessment district. Since 
most of the cities themselves are too 
small to assess efficiently, acceptance 
by the county of city assessments 
would give no relief. On the other 
hand acceptance by the city of assess- 
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ments made by the county (or by an 
assessor for several counties) would 
be a solution. 

The office of city assessor is not re- 
quired by the Constitution, but exists 
solely by statutory provisions under 
the broad power of the General As- 
sembly to organize cities and pre- 
scribe the qualifications of their 
officers. (Kentucky Constitution, sec- 
tions 156 and 160.) 

The legislature has made it manda- 
tory for cities of the first five classes 
to elect or appoint assessors for terms 
of two to four years. Cities of the 
sixth class may appoint assessors or 
may use the assessment of the county 
tax commissioner, with the city clerk 
taking lists and apportioning property. 
(KRS 88.180 and 92.250.) The 1941 
Survey of the Bureau of Business Re- 
search revealed that among the 136 
cities of the first five classes, 96 of 
the 98 cities reporting employed a city 
assessor. Only five stated they used 
the valuation of the county tax com- 
missioner as the city assessment, al- 
though there was no legal restriction 
on their doing so, In 1942, the legis- 
lature specifically provided that any 
city may elect to use the annual as- 
sessment of the county tax commis- 
sioner as a basis for city taxes. (KRS 
132.285.) 

This would make the duties of the 
city asessor rather nominal indeed. 
It is not known to what extent the 
cities have availed themselves of this 
statute, so inviting on its face as a 
method to save the city the cost of 
separate assessment. It is believed, 
however, that with the possible ex- 
ception of Owensboro, no city is mak- 
ing use of county tax commissioner 
assessments. This is not surprising in 
view of usual inertia, reluctance to 
abolish any city position once created, 
and the supposed advantage in free- 
dom to manipulate assessments—main- 
taining a high level to avoid the statu- 
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tory maximum on rates, or low level 
to attract residents and industry. 


The constitutional sections impos- 
ing maximum tax rates (Constitu- 
tion 157) and maximum debt limits 
(Constitution 158) present a particu- 
larly difficult problem for some cities, 
making it necessary for cities to main- 
tain a much higher level of assess- 
ments than the county maintains. Con- 
solidation would be a serious problem 
to the finances of these cities, unless 
accompanied by a thoroughgoing re- 
assessment of all property in the city 
and county. Pending such reassess- 
ment it might be possible to effect a 
consolidation which would put into 
use existing city valuations for city 
property and county valuations {or 
county property, imposing county 
taxes on city property on the basis 
of city valuations. In Warren County, 
according to Kentucky City Finances, 
this would result in an average 29 per 
cent increase in the assessment of city 
property in Bowling Green, for county 
taxes. On the other hand, in Frank- 
lin County it would lower thé assess- 
ments on Frankfort property 33 per 
cent on the average. But these are 
isolated instances. Average levels of 
city and county assessments on city 
property are surprisingly close. In 
contrast, individual variations of 100 
per cent are not uncommon! It is 
this discrepancy which undermines 
the confidence of the individual tax- 
payer in both assessments and all as- 
sessment procedures. 

It is probable that permissive legis- 
lation will not end overlapping assess- 
ment, and mandatory legislation would 
be necessary. There seems to be no 
question that mandatory legislation re- 
quiring cities to accept county assess- 
ments for city taxes is constitutionally 
permissible, since the separate city as- 
sessment procedure is entirely a 
creature of statute. The constitution- 
ality of the alternative scheme is also 
clear, insofar as abolishing the office 


of city assessor is concerned. There 
is a difficulty, however, in that the 
individual taxpayers in a city such as 
Bowling Green might have a “due 
process” objection to the fact that 
property in the city was assessed for 
county taxes on the average at 27 per 
cent more than the property in the 
county outside the city. Whether such 
aggrieved taxpayers would have any 
remedy other than piecemeal attack 
by way of appeal to the board of 
supervisors, and thence to the tax 
commission and the courts, is ques- 
tionable. It is arguable that this would 
amount to such a systematic discrim- 
ination for which there is no adequate 
remedy as would allow an injunction 
in the Federal Courts under the 
principles of Greene v. L. & N. (244 
U. S. 499) and Sioux City Bridge 
Co. v. Dakota County (260 U. S. 441). 
lt is probable, however, that this is 
a case in which the remedy at law is 
adequate and must be resorted to, and 
no independent action for an injunc- 
tion or mandamus may be maintained. 
(See Ball v. P. V. and K. Coal Co., 
235 Ky. 445 [1930], cf. Reeves v. 
Service Lines, 291 Ky. 410 [1932]). 
The prevention of multiplicity of suits 
cannot be invoked to sustain a suit in 
equity to enjoin collection of even an 
illegal tax where the state statutes 
afforded an adequate remedy by way 
of refund (/nd. Mfg. v. Koehne, 188 
U. S. 681). Nor would it be easy to 
prove the fraudulent purpose to over- 
value required by the Supreme Court 
in Great Northern Ry. v. Weeks, 297 
U. S. 135, or the intentional syste- 
matic underassessment it found in 
Sioux City Bridge Co. v. Dakota 
County, supra. 


C. State assessment of special classes 
of property. 


A third line of approach to the 
problem of better assessment is the 
utilization of the greater strength of 
the state government to establish a 
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centralized program of assessment on 
a statewide basis. Although state as- 
sessment of all property might be con- 
sidered undesirable, some kinds of 
property can be better assessed by the 
state than by local government. Rail- 
road assessment is the best illustra- 
tion of this principle. A railroad runs 
through many counties; its value as a 
functioning system is more than the 
sum of its parts; part of its property 
is migratory ; and it can be effectively 
appraised only by highly trained per- 
sons. 

Apparently in recognition of these 
facts Constitution Section 182 con- 
tinued in the General Assembly the 
power to provide by law for the as- 
sessment of railroads. The statutes 
provide that assessment shall be made 
by the Department of Revenue which 
certifies the proportionate share to 
each county, city, or taxing district 
(KRS 136.120 et seqg.). In the same 
way the statutes provide for assess- 
ment of the property of public service 
corporations by the Department of 
Revenue (KRS 136.160 et seqg.). Al- 
though the tax imposed is called a 
“franchise tax” and might be justified 
under Constitution 174 which gives 
the General Assembly power to pro- 
vide for taxation “based on income, 
licenses, or franchises,” it is in reality 
a property tax. The validity of this 
procedure was upheld in the leading 
case of Paducah Street Ry. Co. v. 
County of McCracken, 105 Ky. 472. 

Any doubt that the legislature is 
free to provide for the assessment of 
any or all property by any officers it 
sees fit was set at rest long ago by 
the case of Commonwealth v. E. H. 
Taylor, Jr. (19 Ky. L. Rep. 552, 41 
S. W. 11 [1897]). The legislature 
had provided in 1892 for the assess- 
ment of distilled whisky in warehouses 
by the State Board of Valuation and 
Assessment, which certified the value 
to the auditor, who certified to the 
county clerks the amount assessed and 
liable for local taxation. The E. H. 


Taylor Company had been assessed 
$11 per barrel of liquor, which was 
duly certified to Franklin County and 
taxes were levied and collected there- 
on. In 1894, however, the sheriff as- 
serted the liquor was “omitted prop- 
erty” and that the assessment by the 
State Board was void because the act 
was unconstitutional. The Court of 
Appeals sustained the constitutionality 
of the act against claims that it vio- 
lated the bill of rights by a grant of 
exclusive privileges; that it violated 
Constitution 174 in failing to tax all 
property in proportion to its value; 
that it violated Constitution 171 in 
failing to be uniform; that it violated 
Constitution 59 in being a local or 
special act. 

The court held that the phrase in 
Constitution 171 “taxes shall be uni- 
form on all property in the territorial 
limits of the authority levying the 
tax” does not restrict the state to one 
mode of assessing property from 
which the revenue must be had. It 
pointed to the words “any officer or 
other person authorized to assess 
values for taxation” in Constitution 
171 and to the provisions in Constitu- 
tion 174 for abolishing the office of 
assessor as evidence that “the consti- 
tution does not prohibit the assessment 
by any other person than the assessor 
elected in the county,” and as “clearly 
implying that the legislature shall have 
power to designate any person they 
choose to make the assessment.” 

The court further said that the spe- 
cific mention in the Constitution of the 
General Assembly’s power to legislate 
in regard to railroad taxes and in- 
come, license, and franchise taxes 
does not by inference inhibit legisla- 
tive provision for, and classification 
of, assessment for the property tax: 


“Perfect uniformity and equality 
can not be obtained in the sense meant 
in the constitution. Practical wuni- 
formity is reached because the prop- 
erty is assessed at its fair cash value, 
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and all persons and corporations who 
hold this class of property, under 
similar circumstances, are treated 
alike. As this property is held by the 
Federal Government to receive pay- 
ment of taxes not due, the enforce- 
ment upon it of State taxes must be 
unlike that upon property not so held; 
and if the legislature in its discretion 
believed the mode of assessment pre- 
scribed by the statute was the best and 
most convenient to secure uniformity 
and a fair valuation, we should re- 
solve doubts as to its constitutionality, 
in favor of the validity of the law.” 


“The legislature thought that this 
peculiar property should be listed for 
taxation, not by county assessors, but 
by the State Board of Valuatien and 
Assessment; and, being governed in 
so acting by the ad valorem principle, 
and in conformity with all other prop- 
erty similarly circumstanced, this is 
all that can be obtained.” 


It would seem from this case that 
the legislature has considerable free- 
dom to provide for state instead of 
local assessment of property at least 
whenever it “must be unlike” or is 
“best and most convenient” at the 
discretion of the legislature. 

It might be argued that the first 
sentence of Constitution 181 requires 
all assessment of property by Jocal, 
instead of state, officials. This section 
reads as follows: 


“The General Assembly shall not 
impose taxes for the purpose of any 
county, city, town or other municipal 
corporation, but may, by general laws, 
confer on the proper authorities there- 
of, respectively, the power to assess 
and collect such taxes.” 


It is obvious that the term “assess” 
in this section is used not in the sense 
of valuation of property, but in the 
sense of the levying of taxes. The 
very phrase, “the power to assess .. . 
taxes,” makes this completely clear, 


as does the heading of section 181 it- 
self, “General Assembly may not levy 
tax for political subdivision, but may 
confer power...” The Court of Ap- 
peals has sustained this interpretation 
in Paducah Street Ry. Co. v. County 
of McCracken, 105 Ky. 472, where, 
sustaining the act requiring assess- 
ment of the so-called “franchise taxes” 
by the State Board of Valuation and 
Assessment instead of by the local 
assessor, the court said: 


“It is true that the valuation fixed 
by the State board is conclusive as to 
the value for the purpose of taxation 
in counties, etc., but it in no sense 
levies or imposes any tax for county 
purposes; and unless the local author- 
ities levy a tax upon other property, 
none would ever be levied or collected 
upon the valuation certified by the 
State board of valuation and assess- 
ment, and the rate so levied by local 
authority must, of necessity, be uni- 
form upon all property subject to tax- 
ation as is provided for in section 171 
of the Constitution.” 


It would seem, then, that there is 
nothing in the Constitution to prevent 
the legislature from providing, in its 
discretion, for assessment or valuation 
of particular classes of property. The 
Department of Revenue can be au- 
thorized to assess not only railroads, 
public service corporations, and whis- 
ky, but also other kinds of property 
where state assessment is appropriate 
for the reasons suggested at the be- 
ginning of this section. 


D. Constituting the state as assess- 
ment district for all property. 


The 1941 Bulletin of the Bureau of 
Business Research concluded that to 
obtain efficient assessment there must 
be well qualified assessment personnel, 
selected on a merit basis, regardless 
of residence; given security of ten- 
ure ; appointed, not elected ; removable 
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only for inefficiency; and subject to 
the supervision of the Department of 
Revenue. To reach this goal the bu- 
reau proposed a number of gradual 
improvements of the present assess- 
ment process. One wonders if im- 
provement might not be effected more 
readily if the problem were met 
“head-on” with a statute taking the 
state itself as the assessment district. 
Suppose, for instance, the legislature 
passed a statute which provided: 


(a) The office of county tax com- 
missioner is abolished and all assess- 
ments (valuations) of property for 
purposes of taxation in Kentucky are 
hereafter to be made by the Kentucky 
lax Commission. 


(b) For the purpose of making as- 
sessments, the commission shall di- 
vide the state into assessment sub-dis- 
tricts. (Alternatively, the statute it- 
self might designate the sub-districts. ) 


(c) In each such sub-district, an 
employee, to be called the district, ap- 
praiser, shall be appointed by the Ken- 
tucky Tax Commission to be its agent 
and representative and to make pro- 
posed assessments of all property in 
the district. Assistant appraisers may 
be appointed, wherever deemed neces- 
sary by the Kentucky Tax Commis- 
sion. All appointments of appraisers 
and assistants shall be made from a 
list of certified eligibles prepared on 
the basis of examinations. 


(d) District appraisers and their 
assistants shall be appointed to serve 
during the pleasure of the Kentucky 
Tax Commission, and need not be 
residents of the assessment district in 
which they work. 


(e) They may be removed by the 
commission without hearing at any 
time during the first year after their 
appointment, and thereafter may be 
removed for cause (including ineffi- 
ciency, incompetence, failure to meet 


specified assessment standards, neglect 
of duty, etc.), after hearing, by the 
Kentucky Tax Commission. 


(f) Their compensation shall be 
fixed from time to time by the Ken- 
tucky Tax Commission (within limits 
specified in the statute) and paid by 
the state. 


(g) Property owners shall have the 
right to a hearing before the Kentucky 
Tax Commission for review of pro- 
posed assessments submitted by the 
district appraiser within a specified 
time period. Any and all valuations 
proposed by any district appraiser 
shall be subject to review and change 
by the Kentucky Tax Commission on 
its own motion at any time prior to 
final certification of the assessment to 
the taxing authority. Certifications 
shall be made by the Kentucky Tax 
Commission only. Any appeal to the 
courts is to follow certification. 


(h) All property (including fran- 
chise) taxes, levied by state or local 
taxing authorities, shall be based upon 
assessments certified to such author- 
ities by the Kentucky Tax Commis- 
sion. 


From the constitutional point of 
view, the abolition of the office of 
county tax commissioner and the pro- 
vision that the Kentucky Tax Com- 
mission shall assess all property for 
tax purposes presents little difficulty. 
The duty of making assessments may 
be placed by the legislature upon any 
persons it designates. They may be 
elected county or district officers, or 
state employees appointed to make 
assessments. This was clearly recog- 
nized by the Court of Appeals in 
Burke v. Department of Revenue, 293 
Ky. 281, where Judge Fulton, sus- 
taining the power of the legislature to 
provide a test of qualifications of 
candidates for county tax commis- 
sioner, wrote: “In the Act before us 
the Legislature has authority to pro- 
vide for the appointment of tax com- 





Annual Meeting, State Bar Association, Louisville, Kentucky, April 6 and 7, 1949 











26 KENTUCKY STATE BAR JOURNAL 





missioners by the Governor or by the 
Commissioner of Revenue or some 
other official.” 


A statute imposing the duty of as- 
sessing property on the Kentucky Tax 
Commission acting through employees 
would avoid any question as to 
whether the local appraisers would 
be “officers” or “officials.” They 
would merely be employees of the 
commission, doing its work under its 
direction and supervision, like its ac- 
countants and stenographers. Assess- 
ments would be made by the Kentucky 
Tax Commission on the basis of re- 
ports received from its district ap- 
praisers, and all certifications of 
values to the various taxing authorities 
would be made by the Kentucky Tax 
Commission itself, whose members 
are state officers, 


This procedure certainly would sat- 
isfy any implication from Constitution 
104 that assessment must be done by 
“officers,” since the Commission ts 
composed of officers. (Cf. Constitu- 
tion 172 which speaks of “officer or 
other person authorized .to assess 
values for taxation,” clearly implying 
the appraiser need not be an officer.) 
As employees of the Kentucky Tax 
Commission, on the other hand, the 
local appraisers would not be subject 
to Kentucky Constitution 165, respect- 
ing incompatible employments. Even 
the County Tax Commissioner who is 
an elected county officer and is paid 
by the state does not violate this sec- 
tion. (Cf. Paducah Street Ry. v. Mc- 
Cracken, supra, and Talbott v. Burke, 
287 Ky. 187). They would not be 
officers of counties subject to Consti- 
tution 107, nor civil officers subject to 
the residence requirements of Con- 
stitution 234. (Comm. v. Blackwell, 
97 Ky. 314). Members of the Ken- 
tucky Tax Commission, of course, al- 
though officers, would no more be af- 
fected by these sections than they are 
at present. 





Provisions for removal and salary 
in the hypothetical statute are in line 
with customary and approved pro- 
visions for state employees. They do 
not contravene the constitutional in- 
hibitions of sections 161 and 235, be- 
cause these actions do not apply to 
state officers nor to any local officials, 
who are appointed, not elected, espe- 
cially for an indefinite term. Com- 
monwealth v. Ewald Iron Co., 153 
Ky. 116; Stewart v, Kidd, 262 Ky. 90. 


Thus it can be seen that if the legis- 
lature in its discretion thought it best 
to treat the state as a single assess- 
ment district, with the Kentucky Tax 
Commission as the assessors, there is 
nothing in the Constitution to prevent 
it. If some decentralization were 
desired it would be possible to have 
district appraisers appointed by dis- 
trict boards. The chief merits of the 
plan would not be lost; employment 
of qualified personnel, secure in ten- 
ure, under direct supervision of state 
authorities. 


CONCLUSION 


This brief survey of the constitu- 
tionality of four possible plans for as- 
sessment improvement should serve to 
illustrate that the Constitution, as in- 
terpreted by the court, has left the 
legislature a rather free hand in pro- 
viding for the assessment of property 
for taxation. This is most remarkable 
in view of the notorious detail of 
other sections of the Constitution of 
1890. It may not be improper to sug- 
gest that this freedom carries with it 
the obligation upon the legislature to 
re-examine assessment practices con- 
stantly, so that the goal set out in 
Constitution 172 may be obtained, and 


“All property, not exempted from 
taxation by this Constitution, shall be 
assessed for taxation at its fair cash 
value, estimated at the price it would 
bring at a fair voluntary sale . . .” 
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Constitutional Limitations on Frequency of 


Assessment and Legislative Control 
of Local Rates 


By W. L. MATTHEWS, Jr. 


EDITOR’S NOTE: Mr. Matthews is an Associate Pro- 
fessor of Law at the University of Kentucky College of Law, 
and a member of the Kentucky bar. He holds A.B., LL.B., and 


LL.M. degrees. 


One area of agreement in the cur- 
rent and considerable concern about 
property tax assessments in Kentucky 
centers on the notion that any realistic 
solution of an admittedly difficult 
problem must iriclude immediate im- 
provement in assessment procedures at 
all governmental levels looking to a 
fairness of valuation which will re- 
sult in a sounder basis for the im- 
position of the tax. As shown by the 
discussion in other articles in this 
issue of the Journal, the possibilities 
for reform are rather numerous ; some 
of them being administrative and 
others legislative. It is our purpose 
here to investigate briefly the constitu- 
tional limitations relating to two 
rather direct methods for achieving 
better assessment, both of which would 
require action by the legislature. It 
is not our object to anticipate in de- 
tail what will be done along the lines 
suggested, but to determine generally 
what can be done under the Constitu- 
tion. 

Although certain subsidiary issues 
are involved, as will appear below in 
the detailed discussion, the principal 
features of the two methods for im- 
proving assessments with which we 
are concerned are best suggested by 





the following questions: I. Can real 
estate be assessed less frequently than 
annually in Kentucky? II. If assess- 
ments are increased markedly, can the 
General Assembly provide that for a 
limited period thereafter the rate of 
taxation shall be reduced so as not to 
bring in more revenue than before 
the assessment increase? 


I 


In spite of some expert advice to 
the contrary (“Report, Committee on 
Principles of Assessment Prac:ice,” 
National Association of Assessing 
Officers, Chicago, 1937, pp. 28-30), 
some existing assessment difficulties 
attributable to an inadequate budget 
and scarcity of trained personnel 
might be alleviated by assessing real 
estate less frequently than annually 
on the theory that it is impossible to 
do a thorough job of fair and accurate 
valuation in the time now available, 
and on the additional theory that less 
frequent assessment would permit, in 
some instances, the shuttling of ade- 
quately trained personnel to various 
assessment areas. 


Sections 171 and 172 of the Con- 
stitution are pertinent to the problems 
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presented by the idea just mentioned. 
Section 171 provides in part: 


“The General Assembly shall pro- 
vide by law an annual tax .. . [and] 
Taxes . . . shall be uniform upon all 
property of the same class subject to 
taxation within the territorial limits of 
the authority levying the tax. .. .” 


Section 172 provides in part: 


“All property not exempted from 
taxation by this Constitution shall be 
assessed for taxation at its fair cash 
value... .” 


Although these provisions as quoted 
are worded affirmatively, they clearly 
are limitations only and the legisla- 
ture’s power to provide for assess- 
ment in its exercise of the state’s 
sovereign right to tax is not dependent 
on them. Even as a limitation, the 
first sentence of section 171 would 
not preclude assessment of property 
less frequently than annually provided 
it is clear that such assessment is the 
basis for an annual imposition of the 
tax, for there is no reason to suppose 
that the word “tax” as used therein 
means “assessment.” In addition, the 
provision as to an annual tax is not 
self-executing and relates to a matter 
within the discretion of the General 
Assembly (Russell v. County Board 
of Education, 247 Ky. 703, 57 S. W. 
2d 681; State Budget Commission v. 
Lebus, 244 Ky. 700, 51 S. W. 2d 965), 
although it has been held that real 
estate cannot be exempt from ad 
valorem taxation entirely under Sec- 
tion 172 (Martin v. High Splint Coal 
Company, 268 Ky. 11, 103 S. W. 2d 
711). Further, the uniformity clause 
of section 171 and the fair cash value 
requirement of 172 would not seem 
to prevent the assessment of real prop- 
erty less frequently than annually 
while personal property, including 
tangibles and intangibles, is assessed 
annually, for the Court of Appeals, 





surprisingly enough, approved just 
this sort of assessment at one time. 


At the turn of the century, section 
3174, Kentucky Statutes, 1903, pro- 
vided for the city assessor to make an 
assessment of all real property every 
four years and for the assessment 
during the interim years to be fixed 
at the same values as finally approved 
by the board of equalization in the 
quadrennial assessment. An annual 
assessment of personal property was 
provided for also. The city of Pa- 
ducah assessed one Worten’s property 
in compliance with the statute and 
when he sued to enjoin collection of 
the tax the circuit court found, inter 
alia, that the statute violated sections 
171 and 172 of the Constitution to the 
extent that it permitted any other than 
an annual assessment of all property.* 
In reversing the circuit court on the 
theory that the Constitution did not 
require an annual assessment or that 
real property and personal property 
be assessed with the same frequency 
(Worten v. City of Paducah, 123 Ky. 
443, 93 S. W. 617), Judge O’Rear, 
speaking for the court, was careful to 
point out that different methods of 
assessing different species of property 
might result in one species being taxed 
on its fair cash value and the other 
not, in which case the tax would be 
void. But, in rebutting the argument 
that quadrennial assessment leaves 
room for a great disparity between 
the property’s actual cash value on a 
given date and its assessed value, 
Judge O’Rear was equally certain: 

“ . . that in adoption of methods to 
ascertain the fact of proper valuation 
for assessment to arrive at the fair 
cash value, the Legislature is left a 
free hand as it should be. Bearing in 
mind always that uniformity of rate 





* At this time section 171 required that 
taxes “shall be uniform upon all property 
subject to taxation,” rather than “uniform 
upon all property of the same class.” 
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and result alike are aimed at, as well 
as that equality, however desirable is 
unattainable, it must be allowed that, 
when the Legislature classifies prop- 
erty for tax assessment by putting 
real property into one class, (and) 
personal property into another, 

it is exercising a necessary function in 
a reasonable manner.’ 


Since the Worten Case is squarely 
in point and has never been overruled, 
one additional quotation from the 
opinion is appropriate : 


‘Nothing in either of the sections 
o! the Constitution which are quoted 
(Sections 171 and 172) _ requires 
annual assessment to be made. At 
least, it contains nothing requiring 
annual valuation to be made, or that 
reguires the assessment to be based 
upon a valuation made when the as- 
ssment is. So far as anything there 
is said, the Legislature might author- 
ize either more or less frequent assess- 
ments than yearly.” 


S 


4 


In view of this categorical con- 
clusion, it would seem rather clear 
that section 171 and section 172 do 
not prevent statutory changes provid- 
ing for assessment other than annually 
as one method for bringing limited 
funds and expert personnel to bear 
with more efficiency on the time-con- 
suming job of thorough reassessment. 
Perhaps the additional observation 
should be made that the 1915 Amend- 
ment to Section 171 requiring a ref- 
erendum on any law classifying prop- 
erty and providing a lower rate of 
taxation on personal property than 
upon real property is inapplicable be- 
cause there is a distinct difference be- 
tween classification of property for 
frequency of assessment purposes and 
a classification in order to “provide a 
lower rate of taxation on personal 
property.” 

The implications for freedom and 
flexibility in the administrative process 
of assessing property which result 
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from the conclusions just made are 
numerous and interesting, but space 
limitations permit partial discussion of 
only one of them. It might prove 
advantageous, for instance, to con- 
centrate trained assessment personnel 
in different counties, or groups of 
counties, at different times during a 
two- or four-year period in order to 
improve the overall quality of local 
assessment. Would the assessment re- 
sulting from such a plan for shuttling 
assessment teams to local areas upon 
request of local authorities be subject 
to constitutional objections? The 
answer to this question centers on 
whether the resulting assessment 
would be uniform within the meaning 
of the Constitution, and also whether 
the taxpayer would have other than 
his normal statutory remedies if as- 
sessments made at different times 
varied considerably as between taxing 
units or districts. 

Insofar as the resulting assessment 
is to serve as the basis for a locally 
imposed tax there is no real constitu- 
tional difficulty because, presumably, 
the assessment would be according to 
fair cash value and uniform through- 
out the local unit. Under the clear 
implications of the Worten Case, 
supra, that is-all that is required. If 
the assessment resulted in a higher 
valuation of the individual taxpayer’s 
property than before, his normal statu- 
tory remedies would be available on 
the same basis as they now are, for 
he would not be discriminated against 
with respect to other taxpayers in the 
local taxing unit. 

Where the assessment is the basis 
for a state imposed tax, however, the 
situation is not so clear. Although it 
is obvious that section 172 of the 
Constitution gives way in practical 
effect to section 171, so that property 
throughout the state can be assessed 
at less than cash value by the sub- 
stitution of a general level of propor- 
tionate values, it is equally certain 
that when this is done everyone must 
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be treated alike (McCracken /‘iscal 
Court v. Mcl’adden, 275 Wy. 819, 122 
S. W. |2d] 726). lurther, there is 
every reason for believing that this 
Constitutional limitation as to uni- 
formity applies to assessments as be- 
tween counties in the case of a state 
imposed tax, at least to the extent that 
equality of assessment is attainable. 
(For an excellent recent treatment of 
this and allied problems, with a cita- 
tion of cases, see: Muehlenkamp, 
“Remedies for Disproportionate Tax 
Assessment in Kentucky,” 36 Ky. L. 
J. 401, 411). Therefore, it would 
seem that any plan for assessment of 
property at different times in different 
localities as the basis for a state im- 
posed tax must result in approximate 
equality of assessment for all taxpay- 
ers throughout the state. 


On the basis of this conclusion, it 
may be said that the suggested method 
for assessment would present no 
problems of constitutionality not al- 
ready presented by existing statutory 
provisions for equalization of assess- 
ments as between counties. It should 
be pointed out, however, that under 
a new method or the existing method, 
a taxpayer whose property is assessed 
out of proportion to other property 
throughout the state may have reme- 
dies other than those provided by 
statute to compel a higher degree of 
practical equality as between county 
assessments than now exist. (See: 
Muehlenkamp, of. cit., supra, at p. 
414, et seqg., for a discussion of the 
writ of mandamus as a method for 
compelling a state equalization board 
to exercise “judgment” by revising its 
equalization figures. See also the dis- 
cussion of injunctive relief against 
disproportionate assessment of rail- 
road property in another article in 
this issue of the Journal.) 


II 


With any improvement in assess- 
ment procedures a considerable in- 


crease in the total assessed valuation 
mught result, and this fact itself could 
be the basis for a stimulation of othe: 
improvements leading to a better as 
sessment. Suppose for instance that 
there should be a marked increase in 
local valuation; by lowering the rate 
accordingly the amount of revenue 
could be stabilized and the prospect 
of a lower rate might serve as an in 
centive for better assessment. More 
over, if the decrease in rate could be 
tied to the increase in assessment, the 
effect of such a reform might be 
rather direct. From the constitutional 
standpoint this idea presents a problem 
of legislative control of the tax rate 
both for state imposed and locally im 
posed property taxes. 

At least four sections of the Ken 
tucky Constitution seem to have some 
bearing on this problem. They are: 
(1) the uniformity clause of section 
171, (2) the prohibition in section 59, 
subsection 15 against the enactment of 
“local and special” legislation to au- 
thorize the levy, assessment or collec 
tion of taxes, (3) the maximum rate 
limitations for locally imposed taxes 
enumerated in section 157, and (4) 
the provision in section 181 that the 
General Assembly shall not impose 
taxes for the purpose of any county, 
city, town, or other municipal corpora 
tion, but may by general laws confer 
on ‘the proper authorities thereof the 
power to assess and collect such taxes. 
Each provision is considered in turn, 
although the last named would seem 
to give the most trouble. 


The effect of the uniformity clause 
is rather clear; for, if the tax is state 
imposed, the rate must be the same 
throughout the state since its boundary 
represents the territorial limits of the 
authority levying the tax, while a 
locally imposed tax must be at the 
same rate throughout the geographical 
limits of the local unit, Uniformity 
in this sense does not mean that the 
legislature could not provide for the 
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local rate either directly or by dele- 
gation, but simply that the rate as 
finally imposed must be the same 
throughout the taxing district (Emi- 
nence Distillery Company v. Henry 
County Board of Supervisors, 178 Ky. 
811, 200 S. W. 347; Lang v. Com- 
monwealth, 190 Ky. 29, 266 S. W. 
379). Any contention to the contrary 
could rest only on the argument that 
uniformity of rate as well as uni- 
formity of assessment means “equality 
of burden in taxation” (See: The 
Lang Case, supra at p. 34), and that 
such equality may be based on vary- 
ing rates coupled with varying assess- 
ments within the taxing unit because 
that is the only or best way to achieve 
general uniformity of burden. It is 
not believed that such a frontal at- 
tack on the traditional interpretation 
of the uniformity clause would have 
much chance of success. (Compare 
generally: Matthews, “Constitutional 
Uniformity as a Rule for the Validity 
of License Taxes in Kentucky”, 36 


Ky. L. J. 357, 1948). 


The prohibition in section 59, sub- 
section 15, against taxation by “local 
and special” legislation is no more of 
an obstacle to legislative control of 
local rates than the other subdivisions 
of that section are to legislative action 
generally. In all cases the device of 
classification is available to permit 
effective local control through the en- 
actment of “general laws,” and there 
is no reason to suppose that a statute 
requiring the imposition of a maximum 
local rate according to the population 
of the local subdivision, or some other 
familiar basis for establishing reason- 
able and distinctive classifications 
would contravene this section. 


The maximum rate provisions for 
local taxes enumerated in section 157, 
like the maximum indebtedness pro- 
vision of 157 and the exceptions to it 
in section 158, are mandatory and self- 
executing (Payne v. City of Coving- 
ton, 276 Ky. 380, 123 S. W. [2d] 









1045). They would serve as an effec- 
tive ceiling on any attempt to control 
local rates upward, but inasmuch as 
the control of rates contemplated un- 
der the suggested method here in- 
volved is for the purpose of decreas- 
ing them in proportion to the increase 
in assessments, this limitation is of 
little practical consequence. 

Determining the effect of section 
181 of the Constitution at this point 
is an interesting exercise in interpre- 
tation because this unusual provision 
purports to limit legislative discretion 
on one hand by prohibiting a state 
imposed tax for local purposes and to 
authorize the delegation of legislative 
power on the other by permitting the 
General Assembly to confer on the 
local unit the power to impose local 
taxes. The precise terminology of the 
pertinent part of the provision is as 
follows: 


“The General Assembly shall not 
impose taxes for the purposes of any 
county, city, town or other municipal 
corporation, but may, by general 
laws, confer on the proper authorities 
thereof, respectively, the power to 
assess and collect such taxes.” 


If the “limitation” clause of 181 
means precisely what it says and 
nothing more, it would seem that the 
General Assembly might require the 
local unit to impose a local property 
tax at less than a maximum rate on 
the theory that there is a real dif- 
ference between the legislature im- 
posing the tax and the legislature re- 
— the local unit to impose it. 

here is a line of cases where the 
Kentucky court seems to have adopted 
this rationalization. For instance, the 
legislature can fix the maximum and 
minimum tax rate for support of the 
public schools in a municipality (City 
of Louisville v. Commonwealth, 134 
Ky. 488, 121 S. W. 411) and the same 
idea has been applied to statutes for 
the encouragement of agriculture 
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(Carman v. Hickman County, 185 Ky. 
630, 215 S. W. 408), the enforcement 
of state law (Duke v. Boyd County, 
225 Ky. 112, 7 S. W. [2d] 839), and 
for certain expenses in the operation 
of the House of Reform (Lang v. 
Commonwealth, 190 Ky. 29, 226 S. 
W. 379) (but see: McDonald v. City 
of Louisville, 113 Ky. 425, 68 S. W. 
413, where an amendment to the 
charter of a first class city requiring 
the imposition of a tax to create a 
pension fund for crippled and dis- 
abled members of the city police force 
was held invalid under section 181). 
But in these cases there is more than 
a suggestion that the legislature can 
require the imposition of a tax locally 
at maximum and minimum rates only 
where the object of the tax is related 
to a matter of statewide and general 
concern. Thus, in the school tax cases 
it is emphasized that maintaining pub- 
lic schools is a state responsibility and 
that a local tax imposed for this pur- 
pose is not a tax for local purposes. 
Under such an interpretation of sec- 
tion 181 the critical question becomes : 
when is a local tax imposed for a 
purpose of statewide and general con- 
cern? This question is not cate- 
gorically answered in the authorities, 
although there is the suggestion in one 
case that “general purpose” has some- 
thing to do with the police power (see 
the dissent of former Governor Willis 
in District Board of Tuberculosis 
Sanitarium for Fayetie County v. City 
of Lexington, 227 Ky. 7, 12 S. W. 
[2d] 348). Suffice it to say that the 
limitation clause of section 181 as 
interpreted by the courts might be 
an obstacle to the legislature requiring 
the imposition of a local tax at maxi- 
mum rates for the purpose of raising 
local revenue unless the raising of 
local revenue is a matter of general 
interest and statewide concern. 


In contrast to the doubts just ex- 
pressed it may be said that the “au- 
thorization” clause of section 181 
offers a sound basis for the conclusion 


that the legislature can control local 
rates by limiting them. Simply put, 
it is this: the power to confer means 
the power to delegate a legislative 
function, and that which the legisla- 
ture can delegate to the local unit— 
the power to impose a local tax—it 
can delegate subject to the establish- 
ment of minimum and maximum 
rates. No case is found which pre- 
sents the implications of this portion 
of section 181 in just this fashion, but 
it is submitted that they are implicit 
in the meaning of the provision. 


Finally, it has been assumed to this 
point that control of local rates to 
implement the general method of im- 
proving assessments already outlined 
would be exercised directly by the 
legislature ; but in all probability the 
General Assembly would desire to 
delegate this power to an appropriate 
administrative agency, perhaps the 
State Tax Commission. Could the 
commission be empowered to fix or 
approve local rates for the purpose of 
decreasing them in proportion to the 
increase" in assessment? This would 
present essentially a problem in valid 
delegation of legislative power, and 
while space limitations again prevent 
full consideration of the legal impli- 
cations, there is no obvious reason to 
suppose that the legislature’s power 
could not be delegated subject to a 
reasonable standard for its exercise in 
this instance like it is in other situa- 
tions. Further, some reasonably effec- 
tive formula for tying the rate to the 
increase in assessment, such as a per- 
centage decrease in rate based on a 
specified percentage increase of local 
revenue or total valuation would seem 
to be an adequate standard. It might 
even be possible that the formula could 
provide that upon the achievement of 
certain assessment levels or percent- 
ages the rate would automatically de- 
crease to a certain level, but no con- 
clusion is expressed as to this possi- 
bility for it is still being studied. 
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Selected Constitutional Questions 


Concerning the Power of the Kentucky General 
Assembly to Revise Present Methods of 
Assessment and Collection of Taxes 


By MAURICE S. CULP 


EDITOR’S NOTE: Mr. Culp is a Professor of Law at 
the University of Kentucky College of Law and a member of 
the Ohio bar. He hoids A.B., N.A., LL.B., and S.J.D. degrees. 


If any extensive reorganization of 
the present scheme of taxation in Ken- 
tucky should be undertaken, many 
questions of ultimate legislative dis- 
cretion in providing ways and means 
of revision will arise. For example, 
the unusually long interval between 
assessment and effective collection of 
the general property tax prevents ef- 
ficient collection; the inequalities of 
assessment between city and country 
property and between county and 
county are productive of notoriously 
unconstitutional taxation; and _ the 
tenuous system of taxpayer’s remedies 
now available are not calculated to 
speed up the collection of taxes. 


It is the purpose of this brief dis- 
cussion to consider a few of those 
questions which will probably arise 
upon legislative revision. The discus- 
sion of the assessment problems will 
be divided into (1) the revision of the 
tax calendar, (2) financial and ma- 
terial assistance to local authorities 
from the state treasury, (3) the estab- 
lishment of better standards of valua- 
tion, especially in property taxation, 
and (4) classification of property. 
The discussion of the collection prob- 
lem will deal with legislative discre- 
tion in providing efficient machinery 


for collection which at the same time 
affords due process to the individual 
taxpayer. 


THE TAX CALENDAR 


It is significant that the Kentucky 
Constitution makes no reference what- 
ever to either an assessment or col- 
lection “timetable.” Inasmuch as the 
Constitution is wholly silent on this 
subject, it necessarily follows, under 
orthodox principles of state constitu- 
tional law, that the General Assembly 
has all powers in this field not ex- 
pressly or impliedly forbidden. Neither 
section 171 nor section 172 of the 
Constitution imposes any limitation 
upon the General Assembly as to the 
machinery of tax assessment or col- 
lection. The tax calendar is therefore 
entirely discretionary with the General 
Assembly. 

Much more than a year now inter- 
venes between the final assessment 
date and the time the state property 
tax becomes delinquent. If it should 
seem wise to move the assessment 
dates to the first of the year and to 
make delinquency occur if taxes are 
not paid by the end of the year, that 
is within the discretion of the General 
Assembly. 
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A shift in the “valuation” date to 
the first of the year would raise a 
policy question as to whether it might 
be desirable. to have some supple- 
mentary date for the valuation of 
property created or brought into the 
state subsequently to the earlier “valu- 
ation” date. 


If a shift in the tax calendar for 
state and county taxes should occur, 
it would seem appropriate to shift the 
dates for all cities to correspond ex- 
actly with the state and county cal- 
endar in order that the taxpayer might 
have complete uniformity of dates for 
the payment of all taxes and the in- 
vocation of taxpayers’ remedies. 


While section 181 of the Constitu- 
tion authorizes the General Assembly 
to confer on the proper local author- 
ities the power to assess and collect 
local taxes, this authorization does 
not in any way limit its power by gen- 
eral law to regulate the manner of 
assessment and collection, though it 
has no power to compel .a levy for 
local purposes. 


There is nothing in section 156 of 
the Constitution, relating to the classi- 
fication of cities, which would prevent 
legislative tax calendar reform for all 
cities. The limitation therein is that 
“all municipal corporations of the 
same class shall possess the same 
powers and be subject to the same re- 
strictions.” This does not prevent the 
exercise of a broader authority to vest 
identical powers in all classes and 
subject all classes to the same restric- 
tions. An example of broad legislative 
power appears in Kentucky Revised 
Statutes, Title 92.420, relating to the 
assessment dates for all classes of 
cities other than the first class. 


FINANCIAL AND 
MATERIAL ASSISTANCE 


Genuine assessment at “fair cash 
value” if conscientiously undertaken 
will necessitate the closest co-opera- 


tion between state and local taxing 
authorities to achieve the equality and 
uniformity which is legally required. 
Because of its greater tax potential it 
might often be desirable for the state 
to provide funds, personnel, and ma- 
terial for work in the field in co-oper- 
ation with local personnel. Questions 
might be raised concerning the ex- 
penditure of state funds, the supplying 
of material, and possibly there might 
be the objection that such assistance 
amounted to “lending” the credit of 
the state in an unauthorized manner. 


The Court of Appeals in Talbott v. 
Burke, 287 Ky. 187, 152 S. W. (2d) 
586 (1941), observed that “Obviously 
the assessment of property for taxa- 
tion is fundamental,” in holding that 
by present law the county tax com- 
missioner is a state official entitled to 
payment for services. Both sections 
171 and 172 of the Kentucky Constitu- 
tion devolve upon the General As- 
sembly the duty to properly assess 
property and collect taxes for public 
purposes. The Court of Appeals also 
observed in Talbott v. Burke, supra, 
that it “is the duty of the legislature 
to provide sufficient funds with which 
to pay the expenses of operation.” 


Section 230 of the Constitution re- 
quires that money be expended pursu- 
ant to legislative enactment expressly 
providing therefor. The Court of Ap- 
peals has indicated that section 230 
does not require that the appropria- 
tions be detailed or specific. Com- 
missioner v. Johnson, 292 Ky. 288, 
166 S. W. (2d) 409 (1942). 


Since the General Assembly under 
section 172 is obligated to see that 
property is assessed at fair cash value, 
it follows on both principle and from 
the foregoing citation of authority 
that it may make appropriations either 
to provide assessment by a state 
agency or to assist the county tax 
commissioner, a state officer, in mak- 
ing the assessment on a local basis. 
This would not conflict with section 
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177 of the Constitution which pro- 
hibits the lending of credit to po- 
litical subdivisions. In the first place, 
an appropriation to finance state as- 
sessment of all property would not be 
an appropriation to a political sub- 
division. In the second place, if the 
appropriation were made for alloca- 
tion to political subdivisions, there 
would be no violation of the Constitu- 
on, inasmuch as the appropriation of 
inds is not deemed to be the lending 
f credit. Such an appropriation need, 
herefore, but meet the test of public 
uurpose. Hager v. Kentucky Chil- 
‘ven’s Home Society, 119 Ky. 235, 83 
W. 605 (1904). 

By a parity of reasoning the state 
government could be empowered to 
provide whatever assistance might be 
desirable in a material way such as 
the supplying of maps, assessment 
manuals, and other tools to county tax 
commissioners. There is already a 
slight development in this direction 
through Kentucky Revised Statutes, 
Title 132.605, authorizing the De- 
partment of Revenue to lend assess- 
ment equipment to the county tax 
commissioners. 

A statement of the Court of Ap- 
peals in McDonald v. City of Louts- 
ville, 113 Ky. 425, 68 S. W. 412 
(1902) might at first glance cast doubt 
upon the authority of the General As- 
sembly to authorize state assessment 
or to assist in the assessment of prop- 
erty for local tax purposes. It said of 
section 181 of the Constitution that 
the assessment and collection of taxes 
for purely local concern is left to the 
discretion of the local authorities. It 
seems obvious from the context, how- 
ever, that the term “assessment” as 
used by the Court really means “levy.” 
The only limitation in section 181 is 
that “The General Assembly shall not 
impose taxes for the purposes of any 
county, city, town, or other municipal 
corporation ....” The General As- 
sembly has the same duty to see that 
city property is properly assessed that 


Cf. 
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it has regarding other property, and 
therefore has the same discretion with 
reference to either assessing local 
property through state machinery or 
supervising local assessments. 


VALUATION STANDARDS 


The ascertainment of “fair cash 
value” of tangible and intangible per- 
sonal property is often a difficult 
problem, at best. Coupled with this 
difficulty is the fact that assessment 
in practice is done by so many different 
officers with individual standards of 
value. The result is a lack of uni- 
formity of tax burden as well as a 
serious loss of revenue. 

Section 172 of the Kentucky Con- 
stitution contemplates that ‘fair cash 
value” will be determined by the use 
of evidence other than that of actual 
sales. The General Assembly has 
general power to implement the gen- 
eral standard set forth in section 172. 

There arg at least two major prob- 
lems of “estimating” value which are 
constantly present. One is the valua- 
tion of tangibles, such as household 
goods, which are not freely salable or 
which were not actually sold in a free 
market or on any exchange on the 
date set for valuation 

The federal government, through its 
internal revenue regulations, has for 
a long time established standards by 
which its internal revenue personnel 
are bound in the ascertaining of “fair 
market value.” The government of 
Kentucky is equally free to adopt 
similar regulations for the guidance 
of its assessing officers. There is of 
course a choice as to whether the 
standards for valuation shall be set 
forth in the basic statute or merely 
authorized therein, with the actual de- 
tailed standards left to administrative 
ingenuity. 

It is competent for the legislature 
to establish presumptions in the aid 
of law enforcement, provided such 
presumptions bear a reasonable rela- 
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tion to actuality. For example, in the 
ascertaining of the value of house- 
hold furnishings, the General As- 
sembly would create a rebuttable pre- 
sumption of value to aid the assessing 
officer. In practice this is now done 
in some states wherein the assessing 
officer inquires as to the size of the 
house and then calculates the value of 
the furnishings on the basis of the 
average value of such property in 
houses of that size. 

Such a presumption in a statute 
would necessarily be rebuttable, and 
the usual administrative procedures 
for reviewing assessments would seem 
to provide adequate safeguards against 
actual overvaluation through the use 
of such a formula. The chief difficulty 
with such aid through presumptions is 
that of establishing a formula which 
will so accurately estimate “actual cash 
value” as to be consistent with actu- 
ality. 

At the present time the Kentucky 
statutes do not require the taxpayer 
to value property which is constitu- 
tionally exempt from taxation. How- 
ever, it is a notorious fact that the 
tax burden is materially increased by 
the presence of so much exempt prop- 
erty in certain taxing districts. Also, 
it is not uncommon for exempt prop- 
erty to become nonexempt because of 
a change of use. Under the present 
statutes there is no effective way of 
prompt discovery of such changes. 
The General Assembly would seem to 
have the discretionary power to re- 
quire the taxpayer to return his ex- 
empt as well as nonexempt property 
as a method of discovery and as a 
means of preventing the avoidance of 
taxes on property which is not con- 
stitutionally exempt. 


CLASSIFICATION OF 
PROPERTY 


Any thorough re-examination of 
the Kentucky tax laws must consider 
the feasibility of either changing pres- 
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ent or establishing further classifica- 
tion of property for tax purposes. 

Two provisions in the Kentucky 
Constitution control classification, The 
pertinent provisions of section 171 are 
as follows: 


“Taxes shall be levied and collecte: 
for public purposes only and shall b 
uniform upon all property of the 
same class subject to taxation within 
the territorial limits of the authorit, 
levying the tax .. .; 

“The General Assembly shall hav: 
power to divide property into classe 
and to determine what class or classes 
of property shall be subject to local 
taxation.” 


The General Assembly would ap 
pear to have a very broad discretion 
in setting up reasonable classifications 
The Court of Appeals has suggested 
some of the limits. Thus in Jnier-Co 
Rural Electrification Co-Op. Corp. v. 
Reeves, 294 Ky. 458, 171 S. W. (2d) 
978 (1943), the Court declared that 
classification of property must be 
based on characteristics or attributes 
of property rather than upon owner- 
ship, And in the field of excise tax- 
ation the Court of Appeals has de- 
clared that classification under sec- 
tion 171 must be made “according to 
natural and well-recognized lines of 


distinction. The differences upon 
which the classification is based must 
be substantial. . . .” Kentucky Tax 


Com’r v. Great Allantic and Pacific 
Tea Co., 278 Ky. 367, 128 S. W. (2d), 
581 (1939). 

But basically the General Assembly 
has a very wide discretion in classify- 
ing property and subjects for excise 
taxation. In Commonwealth by Mc- 
Elroy, Sheriff v. Walsh’s Trustee, 133 
Ky. 103 at 113, 117 S. W. 398 (1909), 
the Court described that discretion as 
follows: “The manner of classifying 
property for purposes of taxation, so 
as to tax all that is not exempted by 
the Constitution, is a matter left to 
the legislative wisdom.” 
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A classification which can be sus- 
tained under the Kentucky Constitu- 
tion would not ordinarily fail to satisfy 
the requirements of the Federal Con- 
titution. See Madden v. Kentucky, 
309 U. S. 83 (1940). 


An example of legislative discretion 
n classification appears in the matter 
f taxing bank deposits. At the pres- 
nt time the assessment date is July 1. 
f it should develop that considerable 
tax avoidance results from deposit 
vithdrawals at that time, the General 
\ssembly could provide for their as- 
essment on a monthly average basis. 
see Shotwell v. Moore, 129 U. S. 590 
1889), sustaining an Ohio statute 
which provided for a monthly average 
formula. Ohio has now (see Ohio 
Tax Laws, Annotated, sec. 5411-1) 
changed its law to provide for an as- 
sessment date which cannot be known 
in advance. Thus in December the 
lax Commission establishes some date 
n the month of November as the 
valuation date. It would seem that 
the prior period over which the assess- 
ment could be made could be made 
much longer than thirty days if such 
longer period would be more con- 
ducive to tax enforcement. 


COLLECTION MACHINERY 


An efficient tax program requires 
prompt and certain collection, subject 
to the constitutional right of notice 
and hearing to the taxpayer. 


The Kentucky Constitution does not 
deal expressly with the matter of due 
process of law in tax enforcement, 
and the General Assembly must look 
to the provisions of the Federal Con- 
stitution to determine the limitations 
on its authority in this field. 


The Federal Constitution controls 
basic rights only through the due 
process of law clause of the Four- 
teenth Amendment. The Supreme 
Court of the United States has held 
that there is no constitutional com- 
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mand that notice of the assessment of 
a tax and opportunity to contest it, 
must be given in advance of the as- 
sessment. It is enough that all avail- 
able defenses may be presented to a 
competent tribunal before exaction of 
the tax. Nickey v. Mississippi, 292 
U. S. 393 (1934). Other cases have 
held that the taxpayer has no right to 
be present before the tribunal which 
makes the assessment, provided he has 
an opportunity to be heard before the 
tax has become conclusively estab- 
lished against him. Thus in McMillan 
v. Anderson, 95 U. S. 37 (1877), a 
Louisiana statute which authorized 
the injunction against taxes wrong- 
fully assessed or levied, was deemed 
adequate. 


These cases make it clear that the 
General Assembly need not continue 
the present system of full administra- 
tive review of assessments prior to 
collection. The experience of other 
jurisdictions indicates that it is quite 
feasible to require the payment of the 
disputed tax before a hearing can be 
secured upon any alleged overvalua- 
tion of property. See State Tax Com- 
mission v. Yavapai County, 43 Ariz. 
156, 29 P. (2d) 733 (1934); Old 
Colony R. Co v. Assessors of Boston, 
309 Mass. 439, 35 N. E. (2d) 246 
(1941) ; Richford Sav. Bank & Trust 
Co. v. Thomas, 111 Vt. 393, 17 A. 
(2d) 239 (1941) ; and generally, Culp, 
Administrative Remedies in the As- 
sessment and Enforcement of State 
Taxes, 17 N. C. Law Rev. 118 (1939). 
Other states have different but equally 
strong methods of enforcement, and 
the legislative discretion as to methods 
is clearly very broad. 

Efficient tax collection requires a 
strong tax lien law. The General As- 
sembly could without question provide 
that the lien for taxes shall date from 
the day on which property is valued 
for taxation and that the lien should 
apply to both realty and personalty as 
of that date. 





The Constitutionality of Certain Indirect 
Approaches to Raising the 
Assessment Level 


By ELVIS J. STARR, Jr. 


EDITOR’S NOTE: 


Mr. Stahr is Dean of the University 


of Kentucky College of Law and a member of the Kentucky and 
New York bars. He holds A.B., B.A. in Jur., B.C.L., and N.A. 


degrees. 


It seems plain common sense that 
among the most effective methods the 
legislature might employ to effect the 
raising of assessments toward the goal 
of fair cash value would be the en- 
actment of statutes giving practical 
incentives to property owners and to 
local assessment officers to start rais- 
ing the level of assessments at the 
grass roots. The constitutjonality of 
several types of such incentives will 
be considered briefly in this article, 
which is a summary of longer memo- 
randa of law. 


I 


May the legislature prohibit the 
writing of property insurance in 
amount greater than the assessed 
value of the property to be insured? 
It is believed that it could constitu- 
tionally do so, for several reasons. 


(a) Public policy. Equitable as- 
sessment of property for tax purposes, 
which does not now exist in Kentucky, 
but which would indisputably be in 
the public interest, can only be 
achieved by adopting the same stand- 
ard throughout the state. The stand- 
ard prescribed by section 172 of the 
Kentucky Constitution is fair cash 





value. A statute whose object was to 
aid in achieving that standard would 
seem to have overriding considerations 
of public policy in its favor. 


(b) Constitutional mandate. It is 
the duty of all branches of the state 
government to give effect to the state 
Constitution. A statute which sought 
to implement an express mandate (sec- 
tion 172) of that Constitution, even 
by indirection, would be entitled to 
the most favorable possible considera- 
tion by the courts. 


(c) Power of legislature to limit 
corporate powers. The powers of 
domestic corpora<e insurers are limited 
to those set forth in their charters, 
and those of foreign corporate in- 
surers to those permitted by the laws 
of the state where they seek to do 
business. In Kentucky, the powers of 
the latter may not exceed those of the 
former (Constitution 202; Allin v. 
American Indemnity Co., 246 Ky. 
396). The powers of both may be 
restricted or revoked by the legislature 
at any time. Constitution 37 provides 
that “every grant of a franchise, priv- 
ilege or exemption, shall remain sub- 
ject to revocation, alteration or amend- 
ment.” See Orient Ins. Co. v. Daggs, 
172 U. S. 557. 
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Hence it would seem that limits on 
the amount of insurance which com- 
panies may lawfully write on any one 
piece of property may be set by the 
legislature, in the exercise of its power 
‘o amend or revoke corporate powers 
and privileges. The only specific con- 
stitutional restriction is that it must 
act through a general law (Constitu- 
ion 59 [17]). 

A puzzling question as to the state’s 
ower to regulate foreign insurance 
orporations has existed since the de- 
cision, in U. S. v. South-Eastern Un- 
erwriters Assn., 322 U. S. 533 
1944), that insurance business is in- 
ierstate commerce when carried on 
cross state lines. A careful study of 
the McCarran Act (15 U. S. C. 1011- 
015), together with subsequent Su- 
preme Court cases involving the point, 
eads to the conclusion that, so long 
is Congress refrains from regulating 
nterstate insurance business, the 
states will retain their previous power 
to do so, in all respects involved in 
the instant problem. See 164 A. L. R. 
500 and 34 A. B. A. J. 539. 


(d) Police power of legislature to 
regulate insurance. The Constitution 
of Kentucky does not mention insur- 
ance, hence contains no specific limi- 
tation on the power of the legislature 
to regulate it. Insurance is a business 
affected with a public interest and 
therefore may be regulated in the 
exercise of the police power. “Corpo- 
rations engaged in the business, both 
domestic and foreign, must conform 
their business and contracts to the pro- 
visions of the statutes in the states 
where they do business. This 
power ... to regulate the business of 
insurance is very broad.” See 1 Couch 
on Ins., sec. 244, and cases there cited. 

Virtually every aspect of the busi- 
ness has been subjected to regulation 
by statutes of the various states, and 
their constitutionality has been upheld. 
See 36 A. L. R. 1512 and 72 A. L. R. 
1173. A statute may limit the extent 
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of risk in any one policy (32 C. J., 
p. 983, 44 C. J. S., p. 522; Glens Falls 
Ins. Co. v. Hawkins, 126 5. W. 1114). 
The amount of new business an in- 
surance company may do may be 
limited by statute .(Bush v. New York 
Life Ins. Co., 119 N. Y. Supp. 796). 
Limitation of risks has been said to 
be constitutional in opinions of the 
Supreme Court (German Alliance Ins. 
Co. v. Lewis, 233 U. S. 389; National 
Ins. Co. v. Wanberg, 260 U. S. 71). 
The right of the state to guard against 
overinsurance has also been recog- 
nized (1 Couch on Ins., sec. 74b; see 
Hartford Live Stock Ins. Co. v. Gib- 
son, 256 Ky. 338). 

It might be argued that the legisla- 
ture, in enacting the type of statute 
under consideration, had violated sec- 
tion 1 (5) of the Kentucky Constitu- 
tion, which provides that all men have 
the inherent and inalienable right “of 
acquiring and protecting property.” 
But does this mean the state is com- 
pelled to permit a citizen to “pro- 
tect” more taxable property than he is 
willing to pay taxes upon? It must 
be remembered, too, that, in regulating 
insurance, the legislature may abridge 
the liberty of contract of both insurer 
and policyholder. Hartford Live Stock 
Ins. Co. v. Gibson, supra (“Contract 
rights are not absolute but must yield 
to the public good”); Hartford Ac- 
cident Co. v. Nelson County, 291 U. 
S. 352 (“The business of insurance is 
one peculiarly subject to supervision 
and control... . Liberty of contract 
is not an absolute concept. It is rela- 
tive to many conditions of time and 
place and circumstance. The constitu- 
tion has not ordained that the forms 
of business shall be cast in imperish- 
able moulds”—per Cardozo, J.) ; Ken- 
ton, etc., v. Goodpaster, 304 Ky. 233 
(“Because of the public interest an 
insurance company and its policyhold- 
ers do not have the inviolate rights 
which characterize private contracts.” ) 

Two excellent pronouncements on 
the limits of the police power in regu- 
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lating imsurance are the opinion of 
the Supreme Court in German Alli- 
ance Ins. Co. v. Kansas, 233 U. S. 
389, and the opinion of Commissioner 
Stanley of the Court of Appeals in 
Kenton, etc., v. Goodpaster, supra. 
Both should be carefully studied, 
though space does not permit lengthy 
quotation from them here. 


(e) The power to regulate insur- 
ance may be exercised in indirect aid 
of another power. This proposition 
has already been sustained in Ken- 
tucky. Everyone is familiar with the 
common type of statute prohibiting a 
murderer from collecting the proceeds 
of his victim’s insurance, but I refer 
more particularly to such statutes as 
KRS 281.450-470, requiring certain 
insurance policies on taxicabs and 
city busses to conform to certain 
standards, and providing that insur- 
ance companies shall not be relieved 
of liability on such policies until the 
expiration of a fixed period after 
notification to the state of intention 
to cancel, regardless of any contract 
between the parties. These statutes 
were held constitutional and applied 
in Maryland Casualty Co. v. Baker, 
304 Ky. 296, wherein Judge Dawson 
wrote: 


¢ 


“.. . These statutes were enacted by 
the legislature in the exercise of its 
police powe1; for the safety and pro- 
tection of the public in its transpor- 
tation dealings with common carriers 
or operators of motor vehicles for 
hire upon the highways of the Com- 
monwealth. . . . The policies involved 
here were executed in order that the 
taxicab owner might retain his permit 
and continue the operation of his 
business, and the policies and the 
statutes must be read and construed 
together. ... As a general rule statu- 
tory requirements are to be considered 
in construing contracts of insurance, 
and mandatory statutory provisions 
must be read into the policies [citing 


cases]; ... and where restrictive pro 
visions of a liability policy conflict 
with statutory requirements, the 
statute must control.” (Emphasis 
added. ) 


Equally or more significant is the 
case of Gross v. Commonwealth, 256 
Ky. 19, which dealt with the constitu- 
tionality of KRS 281.080. The Court 
wrote in part: “The appellant at- 
tacks the constitutionality of this 
quoted provision . . . for the reason, 
he contends, that . . . the Legislature 

. is without power to delegate the 
wide, unbridled authority which it 
possesses to legislate to a subordinate 
commission, which is here attempted, 
he asserts, in this act in delegating to 
the tax commission the undefined and 
unlimited authority to fix the amount 
of the insurance to be carried by taxi 
owners ‘in such penal sums or maxi- 
mum amounts as said Commission 
may deem necessary,’ etc. . . . How- 
ever, we do not agree that . . . the 
statute here attacked is to be held in- 
valid. . . : [The statute] clearly repre- 
sents an exercise by the Legislature of 
the state’s police power to regulate 
and govern the transportation for hire 
of persons and property by motor ve- 
hicles on the state’s public highways, 
for the protection of the interests and 
welfare of its thus traveling citizens. 
The means adopted by the Legislature 
for their protection in the exercise of 
this police power, so long as they have 
an ascertainable relevancy to the ob- 
ject sought, are within the scope of 
that power.” (Emphasis added.) 

The important point is that the 
Court clearly recognized that the leg- 
islature could fix the amount of in- 
surance to be carried, and the main 
issue was merely whether it could 
delegate that power. The Court held 
it could. The regulation of insurance 
was held a valid, constitutional means 
of aiding the police power to promote 
safety on the highways. No ascertain- 
able reason exists why regulation of 
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insurance could not be a valid means 
of aiding the taxing power as well, or 
of aiding in implementing the express 
constitutional mandate regarding as- 
sessments. As a matter of fact, the 
taxing power has frequently been de- 
clared by the courts to be a supreme 
attribute of sovereignty, as is the 
police power. 


(f) If doubt exists as to the con- 
siitutionality of a statute, it will be 
resolved in favor of validity. This is 
a maxim too well known to require 
documentation here. 


(g) A statute limiting the amount 
of risk would be no more “unreason- 
able” a regulation than existing valued 
policy statutes or statutes regulating 
amount of premium, amount of pro- 
ceeds payable, amount of reserves, 
amount of dividends, kinds of invest- 
ments, or amount of deposits, or pro- 
hibiting discrimination in rates, re- 
bates, and so on. Yet all these things 
have, over and over, been held con- 
stitutional. The statute under consid- 
eration would be in the public interest 
and reasonably calculated to assist in 
attaining the public goal of fair value 
assessments for tax purposes. That 
is sufficient in the circumstances. 


Incidentally, the scope of any such 
statute would presumably be limited 
to insurance on real property improve- 
ments. 


II 


A less stringent incentive than that 
just considered might be provision for 
the creation of a legal or administra- 
tive presumption that, where property 
is insured, the “fair cash value” is 
not less than the value for which it 
is insured. The presumption is reason- 
able in fact, and no serious constitu- 
tional question would seem to arise 
if the statute were properly framed 
and if the presumption were made 
rebuttable, 


III 


Another effective method for in- 

direct stimulation of local assessments 
might be to distribute state financial 
aid for local schools derived from the 
so-called school equalization fund on 
some basis which would reflect di- 
rectly the extent to which the local 
units are helping themselves by meet- 
ing certain minimum requirements as 
to assessment. For instance, it might 
prove effective to distribute this aid 
on the basis of the extent to which 
the local unit is approaching assess- 
ment at 100 per cent of market value. 
A formula for determining the amount 
of aid in proportion to the improve- 
ment in assessment coula be worked 
out by comparing the amount of reve- 
nue produced locally at the existing 
ratio to full value with the amount 
which would be raised by a 100 per 
cent valuation. There would seem to 
be no constitutional obstacle to the 
use of this or any other method inas- 
much as the only pertinent provision, 
section 186, as amended in 1940, pro- 
vides : 
“. . . the General Assembiy shall by 
general law prescribe the manner of 
the distribution and use of the public 
school fund for public school pur- 
poses. Provided that each school dis- 
trict in the Commonwealth shall re- 
ceive on a census pupil basis its pro- 
portionate part of at least ninety per 
cent of any fund accruing to the 
school fund. The remainder of any 
fund accruing to the school fund may 
be distributed upon other than a census 
pupil basis.” (Emphasis added.) 


Further, at the present time KRS 
157.053 requires the Kentucky Tax 
Commission to certify to the State 
Board of Education that any board of 
education applying for aid from the 
equalization fund has a ratio of as- 
sessed valuation of property to fair 
cash value equal to the average ratio 
throughout the state. This statute, en- 
acted in 1942, has not been challenged 
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and there is no reason to believe that 
the formula provided therein or any 
other would make similar legislaticn 
unconstitutional. Any doubt that the 
purpose of the 1940 amendment to 
section 186 creating the equalization 
fund and permitting it to be distributed 
on other than a census pupil basis was 
to leave the legislature unrestricted in 
the matter is dispelled by the opinion 
in Talbott v. Kentucky State Board 
of Education, 244 Ky. 826, which 
hastened the adoption of the amend- 
ment by deploring in no uncertain 
terms any constitutional restrictions on 
distribution of state aid to schools. 


IV 


Under present practice, railroad 
property and public service corpora- 
tion franchises are valued by the De- 
partment of Revenue at “fair cash 
value.” This valuation is then reduced 
to a figure—now 80 per cent—which 
is supposedly the average of assess- 
ment ratios for all counties. The re- 
duced valuation is then allocated by 
standard rule and certified ‘to the local 
taxing districts which assess taxes on 
that valuation regardless of whether 
the local assessor is assessing other 
property in the district at a 40 per 
cent or 100 per cent ratio. As a re- 
sult counties with low ratios actually 
take tax money away from hard- 
pressed counties with high ratios. 

It would seem fairer to equalize 
after allocation. In addition to being 
fairer, equalization after allocation 
would provide some incentive for 
counties with low assessment ratios to 
bring them up to the state average. 
Could the Department of Revenue 
value such property at full cash value, 
allocate it to the counties and then 
require the local taxing authorities to 
equalize this property at the local rate 
before assessing the tax against it? 
Could the Department at the same 
time assess for state taxes on the 
same basis or on full value as reduced 
under the present formula? These 


problems are not simple, but it is 
submitted that the proposals may be 
found to satisfy the Constitution. 


At one time there was no equaliza- 
tion of railroad property with locally 
assessed property, and the Court of 
Appeals held that the resulting denial 
of equality did not prevent the 100 per 
cent assessment of railroad property 
(Louisville Ry. v. Commonwealth, 
105 Ky. 710). The Supreme Court of 
the United States, however, sustained 
an injunction a few years later in 
L. & N. R. Co. v. Greene, 244 U. S. 
499, on the ground that the syste- 
matic assessment of railroad property 
at 75 per cent by the state while local 
property was assessed at 52 per cent 
was discriminatory. Ever since that 
time there has existed an uneasy truce 
under which the Department in its 
valuation takes the average assessment 
ratio sufficiently into account to pre- 
vent the utilities from objecting. It is 
submitted that the rule of the Greene 
Case would be equally well satisfied 
by requiring the utility to resort to 
the county equalization board for 
equalization. If the Department it- 
self puts such an equalization into 
effect in advance of certification there 
would seem to be no objection inso- 
far as local taxes are concerned. 

If the state property tax were also 
assessed on the basis of the total of 
the equalized allocations, it might 
raise some question of uniformity (see 
Mobile R. Co. v. State Tax Comm., 
374 Ill. 75, and J. W. Martin, Re- 
search Report to the Virginia Public 
Service Tax Study Committee, p. 85), 
although that question wouid appear 
to be little, if any, more serious than 
uniformity questions which might be 
raised with respect to the present pro- 
cedure. If the state tax continued to 
be levied on the basis now used (aver- 
age of county ratios), there would 
seem to be no new constitutional ob- 
jection arising from the fact that a 
different system was used for equaliz- 
ing local taxes. 
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he Governor recommended that a 
fee of $3,000 be paid to former 
‘orney General Hubert Meredith 
- his services in testing the Judges 
-:pense Act Case and General Mere- 
lth has accepted the recommenda- 
n. 


> 7 wet me, + 


ittorney W. H. Southall was named 
:y attorney of Hopkinsville, October 
Mr. Southall was appointed to 
out the unexpired term of Aft- 
rney Hunter Wood, deceased. 
rhe law firm of Caldwell and Rob- 
inson, Ashland, has announced that 
attorney Bunyan S. Wilson, Jr., is 
ow associated with the firm. 
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~ ~ 


Commonwealths' Attorney Alvin 
Lisanby was the guest speaker at a 
dinner meeting of the Hopkins Coun- 
ty Bar Association in Madisonville, 
October 20. He discussed the funda- 
mental principles of government and 
their relationship to the solution of 
domestic and international problems. 


Mr. and Mrs. Gene Fisher of Hick- 
man, both lawyers, have opened an 
office for the general practice at May- 
field. The firm name is Fisher and 
Fisher. 

Carroll S. Franklin, who has re- 
cently been admitted to fhe bar, is 
associated with his father Charles G. 
Franklin in the practice at Madison- 
ville. 

John F. Coldiron, Frank K. War- 
nock, and William H. Coldiron, all of 
Greenup, have formed a partnership 
for the general practice of law under 
the firm name of Coldiron, Warnock, 
and Coldiron. They have established 
offices in Greenup. 








Kenton County is to have another 
lawyer named Ware. Frank Gofton 
Ware has recently been graduated 
from the Cincinnati Law School and 
as soon as he obtains his license will 
be associated with his father Elmer 
P. Ware in the practice, sharing offices 
with another Ware law firm, that of 
his uncle Orie S. Ware and his cous- 
ins William O. and James C. Ware. 


The Special Court of Appeals de- 
nied a petition for rehearing in the 
Judges Expense Case, October 15. 


A plaque in memory of Lt. Henry 
Turner, Jr., Paducah attorney who 
died in action in World War II, will 
be placed in the circuit court room 
at Paducah by the McCracken Coun- 
ty Bar Association, of which Lt. 
Turner was a member. The plaque 
will be 18 inches by 14 inches. 


Thomas J. Hennessy oi the Owens- 
boro bar has recently been appointed a 
member of the State Alcoholic Bever- 
age Control Board by Governor 
Clements, and has entered upon the 
discharge of his duties. He will re- 
main in his law office in Owensboro 
several days each week. 


Hon. Robert K. Cullen, State 
Statute Reviser, told the story of the 
revision of the Kentucky Statutes to 
the Oregon Bar Association, on Oc- 
tober 2. Mr. Cullen was invited by 
the Oregon Bar Association to tell the 
story. Oregon is contemplating a re- 
vision. 

The Fayette County Bar Associa- 
tion on October 2 paid tribute to 
Alvin E. Evans, recently retired as 
dean of the University of Kentucky 
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College of Law. The resolution de- 
scribed the school executive as a “con- 
stant inspiration and source of guid- 
ance” and expressed “sincere ap- 
preciation for a job well done.” 


John J. Hopkins of Carlisle was 
appointed bailiff of the Court of Ap- 
peals October 2. He succeeds Wil- 
liam L. Sulivan of Harrodsburg, who 
was promoted to law clerk. 


A round-table discussion of prob- 
lems which confront local attorneys 
highlighted the first fall meeting of 
the Bowling Green Bar Association, 
October 5. President R. D. Willock 
presided. 


Prof. W’. L. Matthews of the Uni- 
versity College of Law was the 
speaker before the Lexington Junior 
Bar at their meeting, October 5. He 
said, “Lawyers are professional prob- 
lem-solvers and as such could con- 
tribute much to the success of a pro- 
posed Lexington citizens committee.” 


Lt. Russell E. Dougherty, formerly 
of Glasgow but a member of the 
Louisville bar, advises that he has 
recently been assigned to the 20th 
Air Force at Harmon Field, Guam, 
and is working in the capacity of As- 
sistant Staff Judge Advocate of the 
Air Force. 


The Civil Rights Program from a 
legal point of view was discussed by 
Edward F. Prichard at the monthly 
meeting of the Fayette County Junior 
Bar Association on September 7. 


Victorie E. Gilbert of Shelbyville 
was elected first vice-president of the 
National Association of Women Law- 
yers at the meeting of the association 
in Seattle, September 5. 


Attorney Norris B. Vincent, a for- 
mer special agent of the F.B.I. has 
opened offices in the Rudd Building, 
Owensboro, for the general practice. 


Attorney Marvin J. Sternberg, for- 
merly of Jamestown, has resigned his 


position as attorney for the State 
Aeronautics Department. He will 
practice law in Louisville. 


Governor Clements has appointed 
Hon. E. D. Stephenson as judge of 
the Pike County Judicial District to 
succeed Judge J. Monroe Fields, de- 
ceased. 


Gordon Lissanby has been named 
city attorney of Princeton, succeed 
ing S. D. Hodge who resigned be 
cause of ill health. 


William G. Craig, formerly of Lex- 
ington, has moved to Henderson 
where he will be associated in the 
practice with Attorneys Leo King 
and Landon C. Flournoy. 


Attorney Dwain H. Lowry, a new 
member of the bar, has opened an 
office for the general practice at 915 
Citizens Building, Paducah. 


Attorney Lester H. Spalding has 
commenced his practice at Lebanon 
by opening offices in the Cooper 
Building on Main Street, Lebanon. 


The newly organized Harlan Coun 
ty Bar Association has elected Edward 
G. Hill, president; Hiram M. Brock, 
Jr., vice-president, and Clarence A 
Cornelius, secretary-treasurer, 


The lawyers of Carrollton have 
formed a “Lawyers Club.” The plan 
is to meet for lunch each Wednesday 
The purpose of the club is to familiar 
ize the general public with the im 
portance of various legal services it 
the modern business world. 


Attorneys Stanley Lemon, former], 
of Lebanon, and Harold M. Garner oi 
Liberty have formed a partnership fo 
the general practice at Liberty. 


Attorney J. E. Wise of Elizabeth 
town and Attorney J. B. Wise of 
Brandenburg have formed a partner 
ship for the general practice at Bran 
denburg. The firm name is Wise and 
Wise. 
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More than 90 lawyers attended mo- 
tion hour and a social hour conducted 
by Circuit Judge Chester D. Adams 
of the Fayette Circuit Court, Sep- 
tember 25. Three new lawyers were 
admitted to practice before the court ; 
namely, Ben Combs, William E. 
Francis, and E. B. Trigg. A com- 
mittee was named to draw resolutions 
on the death of Charles Stoll, the old- 
est member of the bar at the time of 


his death. 


All Maysville attorneys volunteered 
their services in helping the young 
men of their county fill out their selec- 
tive service questionnaires. 


Former Mayor and Mrs. C. R. Levi 
of Ashland were host to the members 
of the Boyd County bar at a breakfast, 
September 25. About thirty guests 
were present. 


Thomas J. Sabetta has announced 
the reopening of his office for the 
general practice in the Rugby Building 
in Owensboro. He has been with the 
American War Crimes Commission in 
Germany. 

Richard L. Drye, former assistant 
attorney general, has opened an office 
in the Kentucky Home Life Building 
in Louisville, where he is associated 
with Lovell M. Humphrey and Marvin 
J. Sternberg. 


Frank R. Goad has opened offices 
for the general practice in the Jack- 
sonian Hotel Building at Scottsville. 


The Jefferson County Fiscal Court 
has created the job of friend of the 
court. The purpose is to permit the 
circuit judges to appoint lawyers to 
collect payments ordered for children 
in divorce cases. 


Attorney Clarence E. Tyree of 
Beattyville retired on October 20 as 
Grand High Priest of the Grand 
Chapter of Kentucky, Royal Arch 
Masons. One year ago he succeeded 
Commonwealth’s Attorney Frank A. 
Ropke of Louisville. 


Holly W. Fluty, of the Clark Coun- 
ty bar, is now associated with the Gen- 
eral Reinsurance Corporation, 90 John 
Street, New York 7, N. Y. He was 
recently named counsel for the Gen- 
eral Reinsurance Corporation. He 
was formerly with the Century In- 
demnity Co., with offices in Hartford, 
Conn. 

August Winkenhofer of the Bowl- 
ing Green bar has announced the 
opening of his office for the general 
practice of law in the Davenport 
Building, Bowling Green. 


The Hopkins County Bar Associa 
tion held a dinner meeting at the F & 
F Cafe in Madisonville, October 19. 


William H. Fulton, Jr., a son of 
former Appellate Judge Will H. Ful- 
ton, is now associated with his uncle 
Ernest N. Fulton in the practice of 
law at Bardstown. 


Walter Clay Cox, Jr., who was re- 
cently admitted to the bar, is now as- 
sociated with Attorney Green Clay 
Walker in the practice at Lancaster. 


John A. Fulton, formerly of Bards- 
town but now of aw has been 
appointed assistant U. S. district at- 
torney for the Al District of 
Kentucky and. has already entered on 
the duties of his office. He succeeds 
Hobson L. James, Jr., who resigned 
to enter private practice at Owens- 
boro. 


The Glasgow Times has just com- 
pleted the publication of a series of 
articles, written by the late W. L. 
Porter of the Glasgow bar, entitled 
“Sixty Years at the Bar in Rural Ken- 
tucky.” 

William R. Bagby, who practiced 
law in Grayson before his Navy serv- 
ice, was recently transferred from the 
Penal Division in Chicago, Illinois, to 
the Appeals Division of the Chief 
Counsel’s Office of the Bureau of In- 
ternal Revenue, in Cleveland, Ohio 
(North Central Division). 
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Harry Miller, Jr., who recently was 
admitted to the bar, is to be taken into 
partnership with his father Harry 
Miller, Sr., at Lexington. The part- 
nership name of Miller and Miller, 
established thirty-five years ago when 
Harry Miller, Sr., formed a partner- 
ship with his brother Jesse Miller, was 
retained after Jesse Miller moved to 
Washington. 


Ben L. Kessinger, Jr., of Lexington 
who recently was admitted to the bar, 
will go into the firm of Harbison, 
Kessinger, Lisle, and Bush of Lexing- 
ton in which firm his father Ben L. 
Kessinger, Sr., is a partner. 


A report of the Judicial Legal Re- 
form Committee of the Kenton Coun- 
ty Bar Association, to the effect that 
all three appraisers assigned to evalu- 
ate estates should sign the appraisal 
was accepted unanimously by the as- 
sociation on October 11. Sam Furste, 
Kenton County clerk, requested an 
opinion from the Kenton County Bar 
Association. 


City attorneys representing each 
community in Kenton and Campbell 
counties met on October 12 for the 
purpose of forming a Northern Ken- 
tucky Utility District, designed to 
work to the advantage of all local 
cities in all utility matters. Plans of 
incorporation were discussed. It is 
planned to have each city represented 
on the board of directors. 


The names of twenty-eight ap- 
plicants who took the state bar ex- 
amination in September were an- 
nounced October 12. Gerald Kirven, 
Louisville, made the highest grade; 
William Leon Martin, Louisville, 
rated second. A total of 47 applicants 
took the test. Those who were recom- 
mended for a license to practice are: 
Robert H. Allphin, Maxwell P. Bar- 
rett, Frank G. Gilliam, Ben Lee Kes- 
singer, Jr., and Harry B. Miller, Jr., 
all of Lexington ; John Wallace Beard, 


David Dickinson Jarrett, and Earl 
Castleman, of Louisville; Heber E. 
Johnson, Thomas F. Marshall, and 
William S. Riley, all of Frankfort; 
Harry M. Caudill, Whitesburg ; Wai- 
ter Clay Cox, Jr., Lancaster; Henry 
Damron, Yonkers, New York; Carrol 
S. Franklin, Madisonville; Catherine 
Elizabeth Gillis, Williamsburg; John 
J. Hopkins, Carlisle; Raymon E. 
Howard, Harlan; Jennings Hiram 
Kearby, Crutchfield; John M. Mili- 
ken, Bowling Green; Charles Allen 
Robertson, Buechel; James G. Shee- 
han, Jr., Danville; Wanda Lee Spears, 
Pikeville; Bernard A. Wells, Jr. 
Louisa ; Eugene S. Wiggins, Jr., Rich- 
mond; Bunyan S. Wilson, Jr., Ash- 
land; and Kirven and Martin of 
Louisville. 


A memorial was held for the late 
Judge H. H. Tye by the members of 
the Whitley County Bar Association 
in the Whitley County Court House 
at Williamsburg, October 18. The 
public was invited to attend. 


Hon. John L. Grayot, Madisonville, 
who has been with the U. S. Depart- 
ment of Justice for the past fifteen 
years, has resigned, effective October 
15, and has returned to Madisonville 
He says he is going to take a rest be- 
fore deciding his future plans. 


County Attorney Loyd A. Mac- 
Donald of ‘*lemingsburg was sworn in 
as a Lt. Commander U. S. Navy, Oc- 
tober 14. He will for the present re 
main on inactive duty and continue 
his duties as county attorney, 


At a meeting of the Mason County 
Bar held October 14 Houston L 
Wood was elected president of th 
local association, Philip Hargett was 
elected vice-president, and Eugene C 
Royse was elected secretary-treasurer 
At this meeting Attorneys M. J. Hen 
nessey and M. Hargett were honored 
for their long practice at the bar, each 
for over fifty years. 
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PRE-PUBLICATION OFFER 


Third Edition “Outline of Wills and Administration” 
by BEN S. WASHER and BART A. BROWN 





Revised in accordance with latest decisions 














Ohe Standard Printing Company 


220 S. First St. 


| 
| 
| 
| 
| 
| Send check for $3.00 by January 1—$3.50 thereafter 
L 


Louisville 2, Ky. 








On October 19 the Pike County Bar 
‘sociation met and adopted appro- 
iate resolutions upon the death of 

the late Judge Monroe Fields. The 
mmittee preparing the resolutions 
id presenting them was composed 

of the following lawyers: J. Peyton 
obson, Jr., E. D. Stephenson, Ken- 

neth A. Howe, William J. Baird, H. 
Scott, and P. H. Hyden. 





RESTORATION OF INNS 
OF COURT 


(Continued from page 18) 


dignity and worth of human beings, 
the true rights and immunities which 
constitute our way of life, have no 
actual existence except in the law and 
what it vouchsafes. Their implemen- 
tation depends wholly on an informed, 








independent, and consecrated judici- 
ary. And such a judiciary depends 
on an independent and out-spoken 
profession which is actuated by and 
devoted to the ideals of Anglo-Amer- 
ican jurisprudence. We of the Bar 
discuss endlessly the improvement of 
the methods of selecting judges, but 
no method can be effective if there 
are no good and courageous men to 
be selected or none with the spirit 
which commands them to accept and 
serve. Our constitutionalism depends 
entirely on our professionalism. Only 
the ideals and spirit of the Inns of 
Court can give us a ‘priesthood of 
justice.’ 

“A generation that will not rebuild 
its shrines will lose its ideals. A pro- 
fession insensible to the glorious 
origins of its vital principles and 
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IRVIN COBB RESORT 


INCORPORATED 


FISHING VACATION CAMP tuntine 


BOAT DOCKS 
LIVE BAIT 


11 Miles East of Murray off State Highway 94 
ADDRESS: P. O. Box 384 
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deathless spirit would become a deca- Court should be made payable t 
dent generation. To aid the rebuild- Lowell Wadmond, Treasurer, and 
ing of the Inns of Court should be mailed to 14 Wall St., New York 5 
made a professional revival, a legal N. Y. James W. Stites, of Louis 
renaissance.” ville, is chairman of the Kentucky 
Committee and wili be glad to for 
Checks for contributions to the fund ward any contributions if you prefer 
for the Restoration of the Inns of to make them through him, 














Qualified Examiners of Questioned 
Documents 


Photographic Exhibits Prepared for Court Use 
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Maxwell Allen Investigating Bureau, 
Inc. 


433-439 Starks Bldg. 
Louisville 2, Ky. 
Phone JA-8643 
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We are proud to print the Kentucky State Bar 
Journal as one of our regular publications. 


Ohe Standard Printing Company 


INCORPORATED 


of LOUISVILLE 
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THE BEST TRADITIONS OF 
THE OLD KENTUCKY 
HOME 


are ever observed in the Service. Comfort 
and Cenvenience of the 


Kentucky 
Hotel 


Louisville’s Newest and Up-to-Date in All 
Appointments. Most Reasonable Rates 


Wire or Write for Reservations 














FIDELITY and DEPOSIT COMPANY 
OF MARYLAND 


AMERICAN BONDING COMPANY 


OF BALTIMORE 
WE SPECIALIZE IN 


Court and Fiduciary Bonds 


WHERE you WANT THEM! 
WHEN you WANT THEM! 


AGENTS IN ALL PRINCIPAL TOWNS 
LOUISVILLE BRANCH OFFICE 
419 WEST JEFFERSON STREET 


GEORGE HORSCHEL, Manager JOHN H. TRUEHEART, Assistant Manager 
R. LEWIS YOUNG, Special Representative 
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Jn Matters 
Involving a YU. §. Statute 


| 


Consult 


U. S. Code Annotated 


Cited “U. S. C. A.” 


The Official U. S. Code with complete Court 
Constructions, Historical Notes, and a match- 


less Service. 
Glance in any Reporter volume. Note the con- 


stant citations to “U. S. C. A.” from both State 


and Federal Courts. 


Write us for a descriptive circular 
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